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Illinois Pollution Control Board
¢/o Dorothy Gunn, Clerk

100 W. Randolph St.

Street Suite 11-500

Chicago IL 60601

Re: PCB 01-112; Prairie Rivers Network v

IEPA and Black Beauty Coal Company

Public Comments by Vermilion Coal Company

Ladies and Gentlemen:

Vermilion Coal Company makes these comments pursuant to the rules regarding
public comment following the hearing on appeal in this matter,

Prairie Rivers Network (“Appellant”) has appealed as a third-party the issuance of
an NPDES (“Permit”) to Black Beauty Coal Company (“Permittee”) for the occasional
discharge of treated storm water into an unnamed tributary of the Little Vermilion River
(“River”) from the surface area of Permittee’s new Vermilion Grove Mine (“Mine”) an
underground coal mine, by the Illinois EPA (“IEPA”). Frederick Keady, President of
Vermilion Coal Company (“Vermilion™) provided public and written comments at one or
more of the public hearings during the processing of Permittee’s application. Vermilion
sought standing as a party in this matter, which was denied. Vermilion was given the
opportunity to submit this public comment and intends to file an amicus curiae brief in
accordance with the briefing schedule in this matter.

The Permit Has Significant Environmental Benefits: The Mine will have
significant environmental benefits. Production and use of more than 40 million tons of coal
from the proposed mine will avoid the emission of an estimated 1,600,000 tons of sulfur
dioxide, relative to typical 3.5% sulfur Illinois coal.

The proposed coal mining and processing complex is a paragon of enlightened
environmental engineering. Underground mining operations and -coal preparation, storage
and shipping will be conducted in accordance with the strictest environmental standards.
Treated storm water would be infrequently discharged pursuant to the Permit (and only
due to heavy storms, when large quantities of storm water from other sources ensures
substantial dilution).

Petitioner has contended that storm water discharged pursuant to the Permit would
degrade the quality of the River. Petitioner is urging standards based on NO degradation
of any kind. Such a position is not the rule applicable to this Permit. The River is known
to suffer from high nitrates and sediments as a result of sustained uncontrelled agricultural
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runoff, and questions have been raised about phosphates and pesticide residues. The
relatively small and intermittent discharges authorized pursuant to the Permit will not
contain any of these substances, and are certain to be cleaner in certain respects and
smaller in quantity than the runoff from the previous land use or the surrounding lands.

The Permit Has Significant Energy Benefits: The coal to be produced by Permittee
will be used to produce more than 100 billion kilowatt-hours of electric energy, at less
than one-fifth the fuel cost of natural gas. The unprecedented uptake of natural gas for
electric power generation has crowded out consumers and resulted in a serious natural gas
price shock. Natural gas is primarily a space-heating fuel for homes and commercial
buildings, and supplies are inadequate to service a major part of the electric utility
industry’s fuels requirement. Recent uptake of natural gas by electric utilities has crowded
out city-gate uses of natural gas and resulted in prices exceeding $10.00/mcf. Electric
energy shortages here during the past few summers are ample evidence that Illinois is
precariously close to an electric energy crisis like California is now suffering.

Vermilion’s Property Rights Would be Adversely Affected: Vermilion is the owner of
the coal and mineral to be mined under lease by Permittee. Vermilion also owns 32 acres
of fee land whose surface comprises most of the north bank of Lake Georgetown, and
whose coal is included in Permittee’s lease. Virtually all of the coal leased by Permittee
from Vermilion is within the watershed of the Little Vermilion River. Production of
Vermilion’s coal will require one or more NPDES permits to be issued to Permittee for
storm water discharge into the River or its tributaries, regardless of where Permittee’s
surface facilities are sited. Accordingly, denial or significant impairment of Permittee’s
permit is constitutes a taking of Vermilion’s property.

Vermilion’s Property Is Very Valuable: The coal to be mined at the Mine includes at
least 40 million saleable tons of Vermilion’s coal. Vermilion has a contractual and business
expectation of receiving an estimated $1.00 per ton in earned royalties in regard of this
coal, in addition to additional revenues as minimum royalties and wheelage fees. This
income is expected to accrue at the rate of $250,000 per month from the time the Mine
reaches its capacity until the coal is exhausted.

The coal lands to be mined by Permittee are part of one of the largest low-sulfur
coal reserves in the State of Illinois. Vermilion and its predecessors have owned these
lands since 1920. More than 80 million tons of low-sulfur coal was produced between
1920 and 1972, and a similar quantity remains to be produced. Vermilion and its
predecessors have paid millions of dollars in property taxes to the Vermilion County, the
State of Ilinois, and various other taxing bodies. Proceeds arising from the lease between
it and Permittee are Vermilion’s principal source of revenue.

Vermilion Has Made Substantial Financial Commitments: Vermilion has an
investment of $20 million in its property. The property is secured by a $4,425,000 deed of
trust mortgage from a local bank. The balance of the investment was provided by
predecessor companies and by borrowings and equity investments of shareholders of Iron
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Carbide Technologies Inc., Vermilion’s parent corporation. These corporations are not
publicly traded and constitute a substantial part of the assets of their investors.

In addition to investment, these coal interests are assessed as real estate and pay
substantial real estate taxes to the taxing bodies of Vermilion County, Illinois, including
schools, aid to the poor, roads, bridges, fire protection and general local government.
Denial of the permit will not only substantially injure the owners, but it will have a material
adverse impact on the value of the coal and the real estate tax due from it.

Vermilion Has Relied On Existing Regulations: Vermilion made its financial
commitments in express reliance upon the established permitting rules and regulations of
the IEPA, USEPA, IL PCB, Illinois Department of Natural Resources (“IDNR™), and US
Office of Surface Mining; and for the express purpose of making available substantial
quantities of coal that would permit electric utilities to comply with the acid rain
provisions of the Clean Air Act Amendments of 1991. The Permit should not be judged be
standards not yet adopted or effective.

Yermilion May Have Been Denied Its Right to Due Process:  The facts set forth in
this letter are well documented and would have been placed into evidence if Vermilion had
been granted status as a party in the above captioned case. Vermilion made all reasonable
efforts to obtain party status in the case and to participate pursuant to applicable rules.
The only way in which Vermilion can express its interests and concerns is through the
public comment process. Vermilion remains ready, able and willing to prove these facts.

IEPA Acted Properly: It is Vermilion’s position that the IEPA lawfully and properly
issued the Permit; and that JEPA relied on the rules and regulations of the State of Illinois
and the United States Government, its own experience and a vast body of scientific and
engineering know-how. IEPA acted within its reasonable discretion. The USEPA
expressly consented to issuance of the Permit. From a practical standpoint, the issuance of
the Permit will have a beneficial effect on the Little Vermilion River and the public in
general by monitoring presently unmonitored runoff, generating needed electricity with
lower sulfur emissions, creating jobs, contributing to the coal industry in Illinois, and
contributing to the financial health of the State of Illinois, Vermilion County, and local
political subdivisions.

Any Errors Or Omissions By JEPA Were Immaterial And The Permit Should
Remain in Korce: Appellant alleged procedural errors by IEPA, and insists that it be
given a greater role in the permitting process for NPDES and similar permits. Appellant
claims it was disadvantaged by JEPA’s reliance on its substantial expertise in water quality
matters because that expertise is not documented in the record. If every thought process
and knowledge were strictlty documented, the record would be unreadable. Prior
discussions in adopted rules and the professional judgment and background of the Agency
employees should be given credence in the absence of proof to the contrary. Excerpts of
prior IL. PCB Rulemaking Proceedings are attached as Tabs 1 and 2 as documentation of
the expertise and intelligence incorporated in the determination of protective rules
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consistent with property rights and human needs for goods services and the amenities of
our life style under the existing rules.

Permit Denial May Be A Governmental Taking of Vermilion’s Property: Denial or
impairment of the Permit will certainly result in a drastic loss of value of Vermilion’s coal
property. Vermilion conducted extensive due diligence on Illinois and United States
environmental regulations, and relied upon those laws and regulations in undertaking to
commit its investment in its Vermilion County coal rights. Acceding to the demands of
Appellant would require arbitrary changes in the letter or the spirit of these laws and
regulations subsequent to the time of Permittee application. :

Permit Denial Would Be Bad Public Policy: Ironically, Vermilion’s investment in these
coal lands was for the express purpose of increasing production of Illinois low-sulfur coal
in order to facilitate the efforts by Midwestern electric utilities to comply with the acid rain
provisions of the Clean Air Act Amendments of 1991. If such supply-side investments are
perceived at risk of being nullified by arbitrary and unpredictable changes in regulatory
policy, producers of all forms of energy and environmental goods will invest elsewhere, or
will require higher returns to compensate for higher regulatory risks.

The Governor and the legislature officially encourage coal mining in Illinois.

The pending Mine is a source of employment, tax revenue, and fuel to generate electricity
for homes, schools, government entities and business.

Mining History Along The River: The River has maintained its qualities despite
continuous contact with the coal and mined lands. It flows naturally, as it always has,
through the coal seams that subcrop in Eastern Vermilion County. The area along the
River has been extensively mined over the last century, with little regulation or
reclamation, by slope, shaft and strip methods.

The Flierman nature preserve is within one-quarter mile of the former Sharon Coal
Brick and Tile Mine. The Babe Woodyard nature area was a former strip mine donated by
the Peabody Coal Company. The former Cherokee Hills Boy Scout Camp, now owned by
the Department of Natural Resources was owned and mined by the Cherokee Mining
Company. Kickapoo State Park includes parts of the Middlefork River which has been
designated a National Wild and Scenic River and is a highly rated river. That park is
reclaimed coal strip mine property.

The map attached as Tab 3 prepared from public mining records in Vermilion
County and the State of Ilinois shows numerous old mines in the River’s watershed.
These former mine sites show that regulated storm water runoff pursuant to this Permit
should be more than adequate to protect the environment.

Zoning Historv: Elwood Township, in which the facility is located, overwhelmingly
defeated a motion for Township Zoning in August 2000. A copy of the newspaper article
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reporting that vote is attached as Tab 4. Prairie Rivers represents only a small portion of
the affected residents.
Vermilion Coal Company respectfully requests that the appeal be denied.

Sincerely,

"

Vermilion Coal Compan
Frederick D. Keady, President
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Before the llinois Pollution Control Board, Case PCB01-112
Prairie Rivers Network v IEPA and Black Beauty Coal Company
Exhibit List to Public Comments of Vermilion Coal Company

Tab I: IL PCB Rulemaking Proceedings (1981)
Tab 2: I, PCB Rulemaking Proceedings (1983)
Tab 3; Little Vermilion Riverbed Map (dated 4-23-2001) prepared by Black

Beauty Coal Company Showing the Drainage Area of the Little Vermilion
River and Identifying the Location of Mining Activity in the Vicinity of that
River.

Tab 4: News item describing defeat of zoning measure in Elwood Township

This document is printed on recycled paper.
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LEXSRE 1980 I)l. ENV LEXIS 379

IN TEE MATTER OF3; PROROSED AMENDMENTS TO CHAPTﬁR 4 OF THE
. REGULATIONS OF THE ILLINOIS POLLUTICON CONTROI: BOARD

Nos. R76-20; 77-10
Iliineis Pollution Control Board
1980 Ill. ENV LEXIS 379

5anuary 24, 1980

OPINIONAY: [#1]
SATCHELL

OPINION: PROPOSED GPINION OF THE BOARD (by Dr. Satchell):

~ This matter oomes bafore the Board upon two propesals far regulatory change.
On September 21, 1976 Ohio Power Company £iled a petition for a change in the
definition of mine storage facility, docketed R76-20. On April 20, 1977 tha
Environmental Protection Agency (Bgency) filed a petition proposing to repeal
Chapter 4: Mine Related Pallution and substitute a new version, docketed R77-10.
On\ Augngt 18, 1977 the proceedings were consalidated on moticn of Ohic Powerx
Company, The propasal in R76-20 was published in Environmental Register Number
135 on August 15, 1876, R77-~10 was published in Environmental Register Number
146 on May 2, 1977. Puhlic hearings on the proposal were held in sSpringfield on
October 31, 1977 and in Carbondala on November 2 and 3, 1977. Duxing the course
of these hearings, two amended proposals were presented by the Agenoy.

On Novembey 21, 1978 ,the Institute of Natural Resources (Inatitnte), pursuant
to suggestion made by the Yllinois Coal Association at the merit hearings, filed
with the Board a proposal for interim regulations (R. 141). On December 14,
1978 the Board oxdered the record in this [%2] proceeding held open to take
evidence on the proposal for an interim regulation concerning ‘total dissolved
solids in mine discharge (Rule AQ5; 32 BCB 321,

An Economic Tmpact Study (E¢IS) was prepared by the Institute. Public
hearings on the HclS were held in Springfield on July 31 and in Carhondale on
August 2, 1979. At these hearings evidence was also taken on the merits of the
Institute's interim proposal. On September 5, 1579 the Agency £iled a third

‘amended proposal. On October 2, 1979 the Illinois Coal Association filed a set

of comments. On Octobax 4, 1979 Monterey Coal Company £iled its comments. On
that same date the Illinois Mine Related Pollution Task Force f£iled a position
paper. On October 11, 1979 the Board received the comment of Directors Michael

Mauzy of the Agehay and Brad Hvilsizer of the Illinois Department of Mines and
Minerals, ‘

The hearings wera attended by members of the public and representatives of

-varions poal companies and the Illinais Coal Association (Coal Association).

Some of the latter were also members of the Task Force, The industry
representatives presented testimony and c¢ross-examinad witnesses,

SUMMARY OF PROFOSED CHANGES

The chapter [*3] 4 revisions, drafted on the Order dated December 13, 1979,
are largely to accommodate the NPDES permit reguirement. Currently mines
require fwo environmental permits in Illineis: they must have a Chapter 4 state
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permit, and, in most cases, an NPDES permit undér Chapfer 3. The new Chaphter 4
provides specifically for Chapter 4 NPDHS permits. The Agency regards this
permit requirement as esaentially duplicative. The new Chapter 4 will exempt

fram the state permit reguirement those mines which hold an NPDES permit (Rule
402).

The Proposal also contains a significant expansion of the acope of Chapter 4

~ to include coal transfer stations. This was the proposal of ohio Power Company

which was denominated R76-20 and consolidated with the Agency's propesal, This
will allew coal transfer and similar facilitiesa to take advantage af the more
lenient effluent standards contained in Part VI of Chapter 4 (Rule 201: "Mining
Activitiesa"). Since the inclusion of coal transfer facilities under Chapter 4

' would represent a significant expansion of the permit regquirement, there are

also provided exemptions €rom the permit reguirement for smaller facilities
(Ruls 403}, '

The gpffluent limitations contained [*4] 4in Chapter 4 have been revised to
nore closely fallow the federal guidelines. The averaging rule has also been
changed to be similar to that found in federal guidelines and in the proposal in
R76-21 (Rules &01, 6Q6). :

The present Chapter 4 requires an abandonment permit hefore a mine is
abandongd. The Agency has found these provisions to be unworkable, The new
Chapter 4 will provide for an abandonment plan which is fiiled with the permit
application and incorperated into the permit as a condition (Rule 509). :

Mast of the technical rules governing coal mining have been vemaoved from
Chapter 4, The remaining document is largely procedural. There is, hayever,
provisign for publication of an Agency guidance dotument which would eontain
design griteria for coal mines and treatment works (Rule 501). There is a
gimilar provision in the water rules {Water Follutlon Rule 967).

Most of the controvexsy has controversy has centersed around Rule 605 which is
unchanged from the old Chapter 4, This rule requires that coal mine effluents
not cause violation of the water quality standards contained in Chapter 3,
apparently mest of the coal mines in the state cause such water quallty
violations [*5] with respect to total dissolved solids {TDhS), chloride and
sulfate. Late in the proceeding the Institute of Natural Resources and tha
Agency proposed a temporary rule to exempt coal mines from Rule &§05 into the
year 1981, at which time the Institute intends ¢o propose ap alternative to Rule
605 (32 BCB 321). 1In the interim, compliance will he required with good
housekeeping practices contained in a code of good mining practices promulgated
by a joint government~industry task force.

STATE OR NPDES FPERMIT
although =limination of duplicate permits and provision ‘for exemption from

- the state permit requirements will result in dellar savings to the Agqency and to
the industry, it adds considerable complexity to Chapter 4., & facility_carrying _

out mining activities may £all into one of the following categoxies:

1. Combined chapter 3 and Chapter 4 NPDES permit;
2, Chapter 4 NPDBES permit;
3. State permit; or

4. Exempt from state permit (and not reguired to have an NPDES permit).

The fallowing outline determines inte which pezmit categoxy a facillty will
fall:
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1. Dogs the applicant already possese 2 Chapter 4 state oxr NBDES permit for the
facility?

(¢ C C(

-~ If o, ls [*6] permit modification required under Rules 304(bk) or 4072

<

2. If not, does the applicant propose to carry out "mining activities" within
the meanmng of Rule 2012

(

-~ If the applicant does not propese tao carry out mining activities a Chapter 4
permit is not required under Rule 401,

3. If the application proposes mining activihias, then does the applicant
already possess a Chapter 3 NPDES permit foxr the facility [Rulae 403(a))?

-- I1f so, then the Chapter 4 feguirements will bhe written intp the Chapter 3
NPDES permit (Rule 302),

4, If the applicant has no NPDES permit, then doas tha application praopose a
discharge from a point source into navigable waters within the meaning of the
FWPCA (Rule 402)7

-~ If so, then under Rules 300(a) and 302 the requirements of Chapter 3 and
Chaptexr 4 will be written into one NPDES permit forx the facility subject to the
standard for permit issuance contained in Rule 502.

O O O G O G G G G G
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o

5. If an NPDES pemmit ig neither held nor required, then dees the faeilitvy
i qualify for an exemption from the state permit requirement under Rule 4037

-~ If npt, a state permit is required under Rule 401,

6. If o, has the Agency notified the faeility that a state [*7] permmit is
nevertheless required udder Rule 403(c)?.

~= If 89, a state permit will be written pursuant to Rule 401, subject to the
general standard for permit issuance pontained in Ryle 5023 othexwise, a Chapter
4 permit is not required, provided the operator notifles the Agency of tha
locatian of the facility and claims exempiion prior ta tha £iling of an
enforcement action [Rule 403(b)].

There are also constxuction permits (Rule 401) and canstruction
authorizations (Rule 304). Thesa axe special, limited state and NPDES permits,
respactively. In the cage of a facility which already has a Chapter 4 permit,
thalyr issuvance will amount to a permit modification in the abave outline. In
the case of a new Chapter 4 facllity, the state or NPDES permit first issued
will ordinarily be a construction permit or authormzation, although there is
flexibility on this poipt.

RCONQMIC IMPACT STUDY

The Economic Impaot Study was prepared for the Institute by Dy, William C.
" Hood and Dy, Donald W. Lybecker, The study found few identifiable costs and
henefits and concluded that the sconomic impact of propased changes would be
minimal. The specific findings will be discussed with the individual [#8]
sections whlch were found to have an economic impact.

The transaripts'of the two sets aof hearings are not numbered seguentially.
It is therefore necessary to distinguish page numbers. "B" refers to a page
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number in the economic impact hearings, while "R" refers to a page number in the
merlit qearings. ' .

AGENCY PROPOSAL

At the hearings it was suggested that the Agency's proposal neaded to be more
carefully drawn (R. 119). Tt was further suggested that for clarity it was
desirable to separate the provisions applicable te; (1) NPDES permits, {2) state
permits and (3) both (R. 100}, The Agency's raesponse ta these criticisms was

three amended proposals which adjusted specific rules to meet specific

gbjections., The Agency suggested that the editorial changes were up to the
Board (R. 120). Accordingly, the Beard has regrouped the provislons fxom the
arrangement in the Agency proposal. After the propasal had been rearrapged it
became apparent that its lack of structure had hidden a aumbexr of ciroular
definitions and conflicting provisions. Aan effort has been made to eliminate
these difficulties. Specific alterations in the Agency's proposal will be
discussed with each section. [*9] To aid in crass referenaing the proposed
Opinien and Order ta the proposal and the old Chaptsr 4, the comparable section
numbars have been listed in parentheses after the heading of sach rule in this
cpinion, For example, "B-305" refers to Rule 305 in the Adgency proposal and "0-
605" is Rule 405 in the old Chaptar 4. :

PART It GENERAL, PROVISIONS

101 Aauthority (P-101; 0-101)

Rule 101 sets forth the Board's authority ta regulate mine related pollutien
under B A 12 and 13 of the Act which concern water pollution. The old Chaptex
4 also listed B A 9, 21, and 22 of the Act which related to air pollutien and
land pollution and refuse disposal. These have been omitted from the revision.
Mining activities are subject to these provisicns of the Act and to the Board
regulations adepted under them —- Chapter 2: Air Pollution Contral Requlations
and Chapter 7: Solid Waste Rules and Regulatichs, as well as other Boaxd
regulations (R. 43). -

Mine refuse disposal is regqulated by Chapter 4 pursuant to 8 12(d) of the
Act which concarns depeositing contaminants upen the land so ag to cause a water
polluntion hazard, It is arguable that mine refuse is alsec 'refuse" within the
meaning of B B 21 and [*10] 22, However, it is not the Board's intention that
disposal of mine refuse on a permitted Chapter 4 facllity be subject to Chaptex
7 as well as Chaptex 4.

Since Chapter 3 and Chapter 4 both govern water pollution thers must b

special rules establishing the respective jurisdictiens. Chapter 4 governs

mining activities which include mine related facllities as dafined by Rule 201,
Part VI establishes effluent limits for mine discharges (Rule 600), Other
digcharges and facilities are ragulated undex Chapter 3.

102 Policy (P-102; 0-102)

This is largely unchanged fraom the Agency proposal and the old Chapter 4.
The wording has bean changed to include the defined terms "mining activities"
and "mine related facility" (R. 201).

103 Purpgse (P~103; 0-102)

This has been taken largely unchanged from the second paragraph of old Rula
102. , !
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104 Compliance with Other Laws Required (P—IDS 0-~701)

This has heen changed to indicate wequired compliance with "The surface cgal
Mining Land Conservation and Reslamation Act." The title of the law passed in
1579 differs slightly from tha old title (R. 43, 58, 67).

105 Validity Not Affected (P~106; 0-702)
This ig unchanged. _ '

106 Repealer [%*11]

] -

This has bheen addesd to the Agency proposal. Therxe is a provise that if the
entire Chaphter 4 is found invalid or if its enforxcement is stayed, then the old
Chapter 4 will again come into effect., There is alse a provision in Rule 704
which montlnues the abandenment permit requirements of old Rule 502 ungdll
permits containing abandonment plans are fssued.

PART IX: DEFINLTIONS

200 Terms Dafipned Elsewhere

This contains a 1listing of terms used in Chapter 4 which are defined in the
Act, Chapter 3 or the FWRCA.

201 Definitions

Abandon: The definition of abandon has been enlarged to include "tranafer of
ownarship."” An operator who s¢lls a mine may be obliged to sxecute an
abandanment plan under Rule 5089, Under the old Chapter 4 persons aktempted to
evade their responsibilities far properly clesing a site by transfer to a party

with insufficient resources to clase the site. This changa seeks to remedy this
[R, 9,7 B. 41},

The Agency proposal included “£ail to apen" under the definition af
abandonment. This has been deleted on the Agency's mokion, Failure to open
will not therefore require executlon of the abandonment plan, However, any
congtruoction activity related to [*12] preparation for mining amounts to
opening a mine. Therefore, exsoution of the abandonment plan will be required
unless the operator takes no action whatsoever preparatory to mining,

aald-producing Material: The definition has been changed slightly to clarify
the ralationship between pyrite, iron and sulfur. Pyritic compounds include
pyrite, marcasite and cther compounds of iron and sulfur. These are acid-
producing. Other compounds of sulfur include sulfates and organic sulfur,
Sulfates are totally oxidized and hence da not, as such, produce acid. Organiq
and slemental sulfur do not cccur in large amaunts in Illinois coal, but are
acid-produging., The definition has also been changed slightly to specify
consideration of the "guality of drainage produced by mining on sites with
similar seils." This is in recognition of the faat that little minxng actually

.accurs in the soil itself (R, 84).

Affected Land: The definition has been expanded o inalude all land owned,
controlled or used hy the operator in comnection with mining activities with the
exception of the surface area above underground mines. The o}d definition
included only the actual mined area, refuse area, ebo, [*13) The definition
has also been altered to exclude land once it has been reclaimed and abandoned
to the satisfaction of the.Agency (R, 10), Under Rule 513 the affected land
cannoct be autside the permit area during the permit term.
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Cosl Transfer Facilities or Coaml Storage Yard: This is a new definition.
Transfer and storage facilities have been inelnded in the definitions of mining
activitiss and mine related facllities and have thus heen brought under Chapter
4 regqulation., Thesa facilities have much in common with coal mines and aften
are larger than small mines and pose a similar pollution threat. BEffluents from
these familities will now ba regulated under Part VI rather than under Chaptex
3, PFacilities which have NPDES permits will now £all under Part III rather than
the permitting provisions of Chapter 3. Facllities which ara not reguired to
have NPDES permits may be required to obtain a state permit under Part IV (R.
10y 19, GG E. 41, 45, 43, 61, 101).

thig modification potentially represents a larga expansion cf the permit
requlrapent. However, Rule 403 provides exemptions fxom the state permit
requirements for domestic retall sales yards and consumer stookpiles. [%14]
Larger facilities axe probably already required to have an NPDES permit, in
which event Chaptar 4 provisions will be written into the Chapter 3 permit.

The Agency proposal specified that moal tranafer facilities and coal starage
yards were included nat only in the definition of "mining activity,* buk also in
'"mining* end *mine area.® This usage was in conflict with the general
dafinitions of these terms in the proposal and it is not alear what its purpese
was. These have therefore been deleted, However, the definjition has been
expanded to apecify that transfer facilities and coal storage yards are "mine
related facilities,"

The Econemic Impact Study conaluded that inclusion of coal transfer
facilities and storage yards under Chapter 4 would result both in costs and
benefits to the industry. They would have to prepare an abandonment plan at a
cost &f @ few hundred to a few thousand dollars. On the other hand, they will
not have to invest as much to congtruct larger treatment facilitiea to maet the
mora stringent effluent standards of Chapter 3 (E¢XS 35; B. 41, 45, 61). The
lavser effluent standards would have some negative effect on the environment.
However, most of these facilities [®15] are located near major rivers where
ample dilution ig avallable (Hol§ 17; E. 48, 101).

Congtruction Aukhorization: Authorization under Rule 304 to prepare land foxr
mining activities or ta construct mine related facilities. Construction
authorization iz issued to a perxson who holds or is required to have an NPDES
permit (R. ll).

Construction Permit; A psrmit under Rule 401 allowing the operator to prepara to
carry out mining astivities or to construct mine xelated facilities (R.11). A
construction permit is a state permit issued to an operator who deas not hold an
NEDES peirmit. Under Rule 304 it is possible to issue a construction permit ta a
person who may be regquired to apply for an NPDES permit. This will neot affaect
the requirement to obtain an NPDES permit for operation, but may simplify
administration in case there is doubt as to which type of permit ls required.

construction of mine related facilities ls a mining activity. Construction
may thezefore he permitted by an operating permit as well as a constyuction
permit, The question is nat what the title of the permit is but what the

.language of the permit allows, The construction permit ls a special type af

[*16]) operating permit which will usually be issued for a short pariod of time
to allew the operator to undertake something out of the ordinary xoutine of
mining., The construction permit contemplates eventual application for an

" aperating permit before daily oparation is begun,

It would be better to excluda from the definition of mining activities the
construction of mine related facillties. Mining could be separated neatly into
two worlds of gonstruction and operation, each with its own permit. Howaver,
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such definition would bhe difflault because mining is essentially an ongoing
congtruction process. It is not tha Board's intent to reguixre cperators to make
continuous application for construction permits or autherizations as mining
‘praceads {Comments of Coal Association).

Domestic Retail Sales Yard: A ¢osl stockpile vhich supplies only homeawners,
businegses or small industries ar other institutions for individual conammpbion.
This dges not include a sales yard lacated at a mine or mine related facility.
On the Ageney's motion, a speocific exclusion for sales yards which supply large
industrial operations has heen excluded from the proposal., The ward "small" has
been inserted [*17] in front of industries in the first half of the definition.
This does not change the meaning {(R. 11, 28; R. 43).

Domestic retail sales yards are excluded from the state permit requirement hy
Rule 403, This does not, however, exempt such a facility from the requirement
of obtaining an NPDES permit 1f the facility is otherwise reguired o obtain

such a permit, in which case the coal pile will be permitted under Part III of
Chapter IV (E. 84),

|
bDrainage Course: Definitien unchanged,

Fagility: This definition has been added to the Agency proposal.. The term
was used in that propesal, although undefined, along with "mine," "mining
facility," and "operation." A facillity is a contiguons area of land, ineluding
all strpotures above or below ground, which is owned ox controlled by one
person. Two permits are required if there are either twe isclated pieces of
land with one operator or adjacent tracts with two operatoxs,

The definition of mining aativity in the proposal spenified "activities on
land owned or controlled by the operatox, . . ." This has been changed to
vactivities on a famility.” The implication that a permit is limited to one
operator on one site is now contained [*18] in the definition of facility.

The one-site/ene-operator limitation, although self-evident, is of central
importance deserving clarification in a separate dafinition. Furthermore, it is
logically zemote from the definitilon of mining activity, except teo the extent

that offsite activities ars not mining activities within the meaning of Chapter
4. ‘ :

The facility may be larger than the affected land, It may inclnde
undisturbed land and contain within it facilities which are regulated under
Chapter 3 as well as mine ralated faailities. The pexmit area must he contained
within qne facility, but the permit area may be less than the entire facility.

It 15 the Board's intentlon that a site under control of one operatar hut
bisectej by a roadway or other easement should be one facility. In the svent
there are two closely related, but noncontiguous facilities under the control of
one operator, the Agency may allow a vombined permit application and issue
combined permits, if it ig convenient to do so. In the event thers are separate
surface installations serving a single mine, thera will be one facility.

The phrase "oumad or controlled" does not reguire permits of both the owner
of record [%*18] title and, for instance, a lessee. However, in the event

_control of mining activities is in dispute, the owner may be reguired to obtain

a permit alse, Otherwise the permit will be required of the person in control
of the mining activities., The fact that two or mors perscns may be in control
of part pf the facility is irrelevant so long as only one contrqls minding
activities; e.g., utility easements or farm operations have no effect on
tgontrol? for the purpose of determining the extent of the facility.

puring the hearings the Agency sought to amend the proposed definition of
"operator" to specifically include co-op preparation plants (R. 12, 29; Agency
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Amendment). The argument: had been made that, since there was no ene operator,
Chapter 4 was not applicable to the co-op. However, Voperator" has been
redefined to inolude any person who carries out minjing activities. fhe guastion
centers not oan the legal character af the person, but on whether he carries out
mining agtivities, Bven if a co~op falls under no other gharacterization in the
definition ¢f “person" in the Ackt, then it will probably be a partnership within
the meaning of Chapter 106 1/2, B 6, Illinois Revised Statutes. [%20] I£ the
facllity if phyeically separated, then multiple permits may be reguired,
However, if one amite is operated by several persons, the Agenoy may require them
to enter into a formal agreement fixing contrel prior to permit issuance,

Mine Area or Mined Area: Although the definition is largely unchanged, it has
heen altered ta exclude the unmined surface land directly above underground mine
workings that is not otherwise disturbed by mining activities. The changes in
wording more clearly state the definitien (R, 91).-

Mine Discharge: Part VI regulates mine discharges, Tha production of a mine
discharge is a mining activity. The AGency proposal did not include a
definition of mine dischaxge., This definiticon has been taken from Rule 600 (P-
3013, BSinca the definition is fairly long it was thought better to set it forth
in definitiens and then simply use the term "mine discharge" in Part VI.

The proposal brings preparatjon and milling plant effluents into Chapter 4
for the first time (R, 15). The definition has also been expanded somewhat to
inolude discharge from affected land and runcff from land. The Agency
definitlon was somewhat more limited in scops, This [*21] may have heen
inadvertently omitted from the Agency proposal since it is cantained in the old
version of Chapter 4 [0-601(a), P-301(a)] (R. 51}.

Coal mining is clasaly connected with activities affecting the land, The
exclusign of runaff £rom pert of the affected land firom Chapter 4 regulation
gould have unintended results. It conld be arqued under the Agenoy proposal
that runoff from the affected land othar than from the mining area or the wine
refuse area or processing plant, ete., would he regulated by Chapter 3. This
could bg uged to justify reguired ssoregation of waste stizama where there was
no sound environmental reason for doing so. This is not intended, however, to
limit the Agency's power under Rule 604 to require megragation of waste streams,

A definition of other disaharges is also included. Thease include sanitary
sewerse and discharges- fxrom Pacilities and activities which are not directly
ralated ta mining activities. Other discharges are regulated undexr Chapter 3,
If a facility with an NPDES permit has both mine discharges and other
discharges, they will be regulated by Chapter 4 ox Chapter 3 respectively,
although there will be one permit enly (Rule 302). [%22) :

Mine Refuses Definitlon unchanged (R. 48).,
Mine Refuse Area: Definition unchanged.
Mina Refuse Pile: Definition unchanged,

Mine Related Faollity! A poxtion of a facility which is related to mining
activities, This is a new definition taken from the Agency's amended proposal,
the rule on construction authorization (Rule 304; P-204), That amendment
required a construction permit for "any facilities related to mining
activities." This has been shortensd to "mine related facility" and used ‘
thronghout, There may be several mine related facilities within a facility.
There may also be ather facilities, including facilities regulated under Chapter
3. :

Mining: The Agency proposal caontained an exception from the definition of
mining for “"dredging operations contained solely in natural bodies of watex,! In
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a letter to the Board dated September 26, 1977 the Illincis Department of
Conseyxvation ohjected to this exemption. At the heavings the Agency was unable
to explain why this was excluded from the definiticn of minlng (R. 97), This
exception has thereforea bhesn deleted from the proposal., These operations may,
however, bhe exempt from the state parmit requirement under [#23] Rule 403, 2n
example of a regulatead dredging aperation is found in Votava v. Materizl Service
Corp., 2<d> District, $#78-48% (mly 19, 1979). .

The wording of the definition has heen samewhat changed to include the
surface and underground extraction or processing of natural deposits of coal,
clay, fluorspar, gravel, lead hearing ores, sand, stone, peat, gzing bearinq ores
.ox other minerals., It was polnted out at the hearing that lead and zinc da not

accuy in thair natlva gtate in Illinois and that peat ig mined in Illinols {R.
83). :
| '

Mining Activities: All activities on a facility which are direectly in
furtheranoe of mining., This definition, together with the permit requirement of
Rule 401, defines the sappe of Chapter 4 (R, 11, 70). Tha Agenoy's definition
has bheen essentially adepted., Hawever, & listing of specific mining activities
menticned in the proposal have been listed with the definition.

The Agency proposal contained many permit requirements (P-200, 201, 204, 251,
256, 257, 258, 260, 261, 262, 263 and 265). All of thesa wers in conflict with
the raquirement of an aperating permit te carxy out mining activities. Many
alse conflicted with other permit requirements [*24] through the use of
different language to cover similar activities. These have been hrought
together under tha definition of mining activities. 'There is now only one
permit requirement, the state permits of Rula 401, NPDRS permits have besn made
an exception to Rule 401, This has eliminated conflicting language and provides
a simple statement of the scope of Chapter 4.

The Agency's proposal contained several rules stating generally that & permit
was required to carry out mining activities or to carry ocut a special type of
mining gotivity., The proposed Chapter 4 contalns several rules of the form: "Do
nat do A or B," where R 'is a subset of A, These have been retained for clarity
even thqugh they are redundant (Rules 304, 400, 401, B0l, 502, 505). It is
possible to interpret this as excluding the special type from the definition of
mining activity. Therefore the definition of mining activities has been alteresd
to make 4t clear that the special type is still a mining activity.

Opening & Mine: Any construction agtivity related to the preparation for
mining on & facility. This is a new definition. Once a mine has been openad,
it oannot be abandoned without execution of the [*25] abandonment plan as
provided by Rule 510 (R. 11). Outstanding permits for mines which have never
been opeped expire on the effective date of this Chapter as provided by Rule
703, Permits isaved in the future will include a definite expiration date as
provided by Rules 301 and 409,

The Agency proposal specified preparation for mining on "the affected land,”
This has been changed to "fa¢ility" to avoid logical problems since the land
gannot bp affected prlor te opening a mine.

Cpening a mine is a mining aetivity and hence a state permih, construction or
operating, is required under Rule 401, A constryction permit is requlred by
that section to "Prepars to carry out mining activities ox construct a mine
related facility which could generate refuse, result in a discharge or have the
potential to cause water pollukion . . " Ordinarily a permit will be obtained
before the mine is opened. Whether a permit is required fox construction
activity preliminary to that specified in Rule 4Q1 depends on.intent. Turning a
gpadeful of earth or driving a nail with the intent of ultimately mining is
opening a mine, which is a mining activity requiring a state permit. However,
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the question of [*26) intent vanidhes onge it can be said that a mine related
facility has besn constructed whiah could genarate refuse, stc, " In thig case a
congtruction permit is required even if the operater has na intentlon of mining.

Operating Permiti A state permit requirad of a person carrying out mining
activities as required by Rule 401, An opsrating permit Is not required for a
person holding an NPDES permit as provided by Rules 402. Other ezempiions from
state permit requirements are provided hy Rule 403,

Construction permits and operating permits are referred to jaointly and
severally as state permits. Since mining activities include consgtruction, an
operating permit may authorize construction. There is no legal significance to
the designation "operating permit" or "construction permit." The lanquags of the

permit controls what is permitted.
. ]

Operatori A person who carries out mihing activities., An operator must have
a state permit undex Rule 401 unless one of the exemptions of Rules 402 and 403
applies.

The definition has been considerably shortened from the Agency prapesal which
listed varions sorts of persons. This list is quite similar to that found in
the definition of "pewson" [#27] £ound in the Act. This texrm has been
gsubstituted for the list for clarity, It is doubtful the Board has the power to
regulate any person who falls oubtside the scope of tha Aok (R. 13).

The proposal specified "engages in mining or the generation or dispopal of
mine refuse or ths operation of any coal storage yard or stockplle area." This
has been expanded to include all mining activitiss, The listed practices have
bean moved to the definition of mining activitias.

Under the Agenoy praoposal state permits were regquired of operators who
carried out mining activities (P-281, 256, 257). Apparently tliers were tye
testsa: Was the person an operator; and, (or?) was he carrying out mining
activitiea? This confusion has been eliminated by making the permit requirement
depend on the definitien of mining activity only.

Permittee: A person who holds a gtate or NPDES permit. This is a new term
taken from the new Reclamation Law. .The Agency proposal spoke of "persons" and
"operators." Where £rom the context a rula seems to apply only to permit holders
the term "permittee" has been substituted. A person who hplds a combined |
Chapter 3 and Chapter 4 NPPES permit will bhe a "permitiee" since [*28) he will
hold an NPDES permit isaned under Chaptser 4. .

Slurry: This definition has been somewhat changed and expanded ta include
mill tailings.

Spoil: This definition iz unchanged, but has been olarified to include
“mineral ssams or other deposits.' This is in recognition of the fact that some
minerals do not oceur in seams, but accur in lenses or pther formations (R. 99},

State Permitt A construction permit or aperating permit,

'Surfapa Drainage Control: This definition has been added to the original
proposal. BAn Agency amendment expanded the scope of Rule 505 beyond divexsion
of surface water arcund the active mining area t¢ include diversion around mine
refuse areas and diversion, redirection or impoundment of streams, At this
point it became simpler to define a term fox use ln the operative rule.

surface drainage control also includes flow augmentatlon and controlled
release of effluents, These are suggested methods of avoiding violation of the
TDS water quality standavds which involve stream diversion and/or lwpoundment,
They will reguire a permit under Rule 401,
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gurface Mining: Definition unchanged.

congideration has bheen glven to bringing this definition [*29] into line
with the similar definition in the Reclamation Act. Hawaver, that act rafers
only tq coal mining, while Chapter 4 covers mining activities in general. It is
the Board's intention to inclnde "surface mining operations" as defined by A

1.03(24) of the Reclamation Act within the definition of "surface mining® used
in Chapter 4,

Underground Mining: The definition has been changed slightly for
clarifiration (R. 12},

Underground Water Resources: Definition unchanged.

Use pf Adid-produaing Mine Refuse: This definition is derived from the
Agency's proposal (Rule 508; P=-%569), Use of acid-producing mine refuse has been
included in the definition of "mining activity!" and the permit requirement, by
implication, moved to Rule 401: State Permits.. Under the old Chapter 4, use of
acid-producing mine refuse was illegal (0-404). Under the proposal, the Agency
may lasue permits (R. 112).

PART ITT: NPDES PERMITS

300 Preamble (P-200)

Tha yording of the original proposal has been changed ta clarify the
NPDES/state permit relationship, Parxt IIT applies to mining activities carried
out by gny person who holds an NPDES permit, regardless of whether ha is
reguirsd tc have [*30] an NPDES permit because of his mining activities. This
part dogs not seek to alter the law of who must obtain an NPDES permit.
However, 1f a person must obtain an NPDES permit, the Chapter 4 regquirements
will bha written into that permit (R. 12, 19, 69, 100, 103, 167; H. 43, B2, B84).
Take, for example, a large mining operation which would not be subject to the
NPDES permit requiremants‘except for a small sanitary wasta faoillty. If£ the
sanitary waste fagility must have an NPDES permit, then the entire facility is
govarnad by Part III and any Chapter 4 raguirements will be written into the

NPDES permit, The facility will be exempt from the requirement of obtaining a
state permit under Rule 402,

Part TIX also applies to mining activities sarvied out hy persons reguired ta
obtain apn NEDES permit. It will be a violation of Part IIT to carry out mining
activitiea without an NPDES permit if those activitles are xequired to have such
a permit, In this case there will also be a violation of Part IV since the

exemption from obtainlng a state permit will not be applicable if thexe is no
NPDES peymit.

301 Incorporation of NPDES Water Rulea (P-202)

Except to the extent contradicted [*31] 4in Chapter 4, the rules contained in
subpart A of Part IX of Chapter 3 apply to Chapter 4 NPDES permits. This
incorporates Rules S01-916 of Chapter 3 into Chapter 4, The permit requirement
of Rule 301 is identical to the permit requirement of Rule 202, The application
reguirement of Rule 902 has been supplanted by the reguirements of Rule 504.
Rule 903'is incorporated. Rules 904 through 909 set forxth the permit
application procedure before the Ageney, These aze generally incorparated
except to the extent they may ba cnntradlcted.

Rule 910(a) on general conditiens is inocluded in Chapter 4 subject to the
special conditions and Agency guidapce document provided by Rula 501, Rules
910{b), (c) and (d) concerning water quality standards, wasteload allocation,
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effluent limitations and new solrceé standatds of performpance are ineluded.

Rules 910(e), (£}, (g) and (h) concerning duration of permits, reporting and
monitoring, entry and inspection, schedules of inspection and compliance are
included. Rules 910(i) and (}) are generally incorporated. Rule 210 (K) on
maintenance and eguipment iy incorporated subject to the Agency guidance
document: of Rule 501, Ruleg 210(1) and (m) on [%32] toxia polliutants and deep
well disposal are incoxporated. Rule 910(n) on authorization to comstruct is
supplanted by Rule 304.

Rules 911 through %15 are generally included. These ara appeal, autharity to
suspend, modify or revoke, revisicn of scheduled compliance, variance and public
access to information. Rule 916, effectiva date, is not applicable.

Rule 301 generally incorporates procedural rules gpplicahle to NPDES parmit
applications excuept to the extent that thespe are contradicted by the more
particular provisions applicsble to minea. This 1z to be contrasted te Rule 600
which concerns the applicability of the effluent and water qQuality standards of
Parts II, IIT and IV of Chapter 3, The standards contained in Chaptsr 3 are
generally inapplicable to mine discharges unless otherwise provided.

(¢

<
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302 NPDES Permit Required of:certain Discharges (P~201)

Rule 302 estahlishes the Tequirement of an NPDES pexmit for a Chapter 4
discharger. This merely repeats Rule 901 of Chapter 3 and the requirements of
sectian 301(a) of the FWPCA as applicabla to mining aotivities,

~ The Agency prqposal also specified that an NPDES permit was required of all
discharges of pollutants or combination [*33] of pollutants from all point

CCCCCC O

—
sources as defined in the FWPCA into navigable waters. The Board does not

— disagree with this statement of the NPDES permit requirement. Howsver, this
language has been omitted out of conaern that it might be construed not as a
guidaline to zid persons unfamiliar with the permit requirement but as 3 new

— standard for the permit requirement., It L8 pot the Beard's intention to change
the NPDES reguirements in this Chapter 4. Whether the permit is reguired will

~— ba judged solaly by Chapter 3 and the FWPCA,

. .
303 Application (P-203)

N’ .

Rule 303 requirss a persan to apply for an NPDES parmit if he is to engage in

y

2 mining activity requiring such a perpit. Thig rule contradicts the present
Rule 902(c)} of chapter 3.

303(b) makea it clear that a person who has applied for an NPDES permit need
- not apply for a state permit. If a person is in doubt as to whether an NPDES or
— state permit is required, he ghould first apply for an NPDES permit. If the

4 Agency determines that a state permit is required, it will notify the person and
— request him to apply for a state permit. Thare will be no penalty for
p—

rs

application for the wrong permit.

303(h) will also be applicable [*#34] in the event the Agency loses NPDES
— authority and notifies the permit holders that state permits are required as
provided by Rule 402.

et 304 Construction Authorization (P-204)

~ Rule 304(k) provides for medification of a mining activity or mine related

— facility for which the operater already holds an NPDES permit.. Modification can '
- be undertaken only pursuant to a construction authorization which will take the J

N form of a condition of a new or supplemental NPDHES permit (R, 13, 68). e
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, _
~ Rule 304(a) covers the more complicated case in which a personi
_ l., GSeeks to open a miné for vwhich an NPDES permit will or may bs reguived; ox
N 2, deeks to madify a facility in such 2 manner that an NPDES permit will be
_ required after the modification bwt was not before, either because it operated

under g state permit or was exempt; or

E—-_J

3. Seeks to modify a facility in sﬁch a manner as to bring part of it under
S Chapter 4 where the facility prior to modification held an NPDES permit but was
regulatad under Chapter 3. '

Rulg 304(h) covers the usual situation in which a person oparating under an
NPDEE permit sesks to modify, fThis will be handled exclusively with a

e construction authorization, However, [+#35] flexibility is allowed in the less
commen situation involving new construction which will bring a facility under
~ Chapter 4 for the first time, Thase situations could result in confusion. They

may be handled either by construction authorization qr state construction permit
as provided by Rule 401. Rule 304(q) provides that application must be made at

— loast 180 days in advance, Rule 304(d) provides that a person seeking

construption authorization will proceed just as though he wers applying for an
~ " NFDES permit. The Agency may provide construction criteria in ite guidance '
— document promulgated pursnant to Rula 501. '

Tha priginal proposal contained a reguirement that the construction
authorization not cause a violation of the conditiang of the NPPES permit. This
—i has been deleted., The standard for issuance of a construction awthorization
" will be the same as the standard fox the issuance of a permit, The guestion
i will ba whether the modified facility will canse a violation of the Act ox
Rules, If not, the conditiong of the permit will be adjusted to allow the

— modification. Similar requirements have been dropped from USEPA regulations [40

— C.F.R, B 124.52(b); 44 Ped. Reg. 32,854, [*36] 32,899 (June 7, 1279)).
Bowever, Rule 301 incorporates a similar provision from the present Rule 902(i)

N . of Chapter 3. On December 13, 1979 the Board proposed to delete this in R79-13,
The Agency proposal was also spegifically conditioned on the validity of
existing permits. This has been delsted as unnecessary. The term permit always

_ means valid permit unless otherwise spacified. Subsequent to the hearings the
Agency proposed an amended version of this rule [P-204(a)]. This amendment has

~ been substantially adopted in altered form.,

- Peleted (P-205) _

R The Agency praposal contained a rule listing the rules which were applicable
to NPDBY permits (P-205), This xule has been deleted since the chapter has been

e restructured to make this clear (R. 101).

N

. . PART IVy STATE PERMITS

s 400 Preamble [F-250} 0~203(a)]

. ) Part IV governs in theory all mining activity and hence anything regulated

' under Chapter 4. However, the exemptions for holders of NPDES pexmits and for

R domestic retall sales yaxds, consumer stockplles and some small mines will, as
things presently stand, welegate Part IV to a minor role (R. 69). Howevar, in

et the event tha Agency loses NPDES authorxity, this will bacome the [%37]

\de prineipal part of Chaptexr IV.

b 401 Constxuction and Operating Permits: State Pexrmits (P-251, 256, 257; 0-201)

g
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Rule 401 sets forth the requirements of state permits., There are two types
of state permits -- construction permlts and operating permits. Thess arse
referzed to individually or collectively as state permits (R. 12). Rule 401(c)
provides for & joint construoction and ¢perating permit to be issued whenever it

is not worth the administrative trouble to issue separate permita.

An operating permit is required for a person to carry ont mining activities.
The definition of mining activities inaludes construction activities. Theraefors
an operating parmit is sufficient for constrietion. Eowaver, Rule 401{a)
provides for a separate construction permit. There has been diffioulty with the
ald Chapter 4 in that it i3 not clear that gongtrzuction is a mining activity.

In same c¢ases, coal has actually been removed f£rom the ground and sold, Persons
have claimed that this was construction and not gaverned under Chapter 4 s¢ as
to require an operating permit., A construction permit is provided in arder to
make thia clear (R, 33). '

The separate copstruction permit will alse allow [%#38] +the Agency ko review
and inspect a Facility prior teo issuance of the operating permit. In some
instances this will provide more f£lexibility in the pexmitting process,

It makes no legal difference whekther a state permit is depominated a
construction permit or an operating permit.. The language of the permit will
determine what is permitted regardless of the name.

The Agency's oxiginal propesal contained two separate rules for when a
construgtion permit was required (P-251, 256)., The standard adopted is from the
Agenay's amended proposal (A.P.=251).

The standard for issuance of a joint permit in the Agency's proposal was that
the aotivities were "sufficiently standard to chviate the need” for sseparate
censtrugtion and operating permits. Thig has been changed to allow a joint
permit "for adminlstrative convenience." The Agency should lssue a joint permit
not only when a standard design is invelved, but alse in the case of an
innovative design if it is moxs efficient to issue the joint permiy. The Agency
may alse require two permits even 1f the design is standard (P~-251, 256).

The qriginal proposal specified various mining activities for which a permit
was required. This has been [*39] changed to include all mining activitles as
defined by Rule 201, The specifics have been moved 0 the definition of mining
activities., : .

402 Exemption from State Permiti: NPDES Holder (P-252, 200)

Rule 402 provides that an cperator who holds an NEDPES permit for a facility
need not have a state permit for mining activities on the facility. Whatever
mining activities an NRDES permit holder engages in will he permitted under Part
III (R, 12, 19, 68, 100, 167; E. 84), The NPDBES exemption will terminates when
and if tha Agency ceases to administer the NPDHS permit program. The Agandy's
propogal set forth the requirements of the FWPCA and speaified that the
exemption would not apply unless they were met. EHven though the exemption and
the Agency's NPDES authority might be conditioned upon the same facts, this
construction would raise the possibility of an inconsistent determination of the
facts. The proposal has been changed to provide that the exemption ceases
whenevar the Agency ceasss to administer the program for ‘any reason whatsoever.

Rule 402(b) alsa provides for notice to the NFDES permit holders by the
Agency in the event the Agendy ceases to administer the program. This [*40]
is the only way of guaranteeing that the pexmit holders will learn that a state
permit is required. The notificatlon procedure alse allows the Agency to
determing whather or not it has NPDES autherity. The Agancy need not give
notice until it is convinced it hag actually lost the authority with suffiocient

1.

)
ey R
4]

p
LR
¥



APR.13.2081 12:52PM . NO. 683 P.1&8-34

]

(

(

certainty to justify the inconveniencs of préceasing a large number of state
applications. The wording has also been changed to give the Agency authoxity to
set dates upan which applications must be received for state permits., If the
Agenay. deems it necessary, it may spresd these dates ont over a period for
administrative convenience. '

The EGIS concluded that elimipaticn of the present system of requiring
duplicgte state and NPDES permits would result in an annual savings to the
Agenay of § 3000 to § 5000 and § 200 to § 400 o the mines (E. 43),

¢

(

(

403 Exemption from State Permit: Coal Piles and S3mall Mines {P-252)

Rule 403 pravides a further exemption f£rom the state permit requirement for
soms emall mines, domeatic retadl sales yards and consumey stockpiles looated at
the consuming facility., The revipion has increased the scope of chapter IV by
ineluding under the dafinition [#41] of mining activities coal transfer
facilities and coal storage facilitiss. These definitiens would include
domestic retail sales yards and consuper stockpiles, They arxe also able to take
advantage of the mowre lenient discharge standards found in Part VI. However, it
would upduly burden retail sales yards to reguire them to obtain permits (R, 13,
20, 28, 104). Although consumer atogkplles could ineclude very large fagilities,
it ig expeocted that most of these will already have NPDES permits. This
provision dees not create exemption from the NPDES permit requirement (R, 64; E.
84). However, Chapter 4 requirements concerning, for example, a consumer
stockpilae will be written inte the NPDES peymit. The Agency retains the right
to require a state pexmit in the event a non~NPDES facility threatens to tause
water pellution or viclation of the ragulations.

Rule 403(a) (3) provides an exemption for any mine affecting less than ten
acres of land per year which is not a coal, fluorspar, lead or zing mine. It is
contemplated that among other things, this will provide an exemption for amall
gand and gravel operations. Binoce there is a large potential for abuse, the
Board has added ta [*42] the Agency's proposal the requirement of notification
by a small mine. This will afford the Agency an opportunity to investigate and
will allow it to maintain an accurate list of mining operations in the state.

S8ince the exemption will date anly f£rom the time the Agency is notified of
the clain of exemptlon, this provision will be of limited ntility as a defense
to operakian without a permit, Fox the exemption to apply, operators who have a
mine with a doubtful exemption will have to notify the Agancy and submit
themselves Lo an inspection in advance of an enforcement proceeding.

_ Rula 403(c) sets forth the regquirement that the Agency notify the operator
o that a parmit is required and that the exemption is found inapplicabla. In the
event the operatox promptly applies for a permit, he c¢an continue operating
without being subject to an enforcement action for operating without a permit,
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" 404 Applicationst. beadline to Apply (P-253)

A persan who is required to have a state permit must f£ile the application at
least ninety days before the date on which the permit is rxequired. This is
— “gimilar to yules found in Chapter 3 (Rules 902 and $60). Under the
Administrative Procedure act, [*43] 4if a timely permit application is made,
the old permit continues in effect after expiration until the new permit is
- issued [T1l. Rev. sStat. ch 127, B 1016 (1577)1. An applicant will not be able

to avail himself of this statute if the application is not f£iled ninety days

i prior to expiration. : :

405 Permit Applications: Signatures and Authorizations Required (P-254)
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This rule is virtually identical with Rule 902(h) of Chapter 3 which is
applicable to NPDES permits.

406 Pemmit Applications: Registered or Certified Mail or Hand Delivery Reguired
(P=2558)

This rule is similar to Rule 959 af chapter 3,

407 Supplemental Stats Permits [P-251, 263) 0~203(b)]

Rule 407 sets forth the rule for when supplemental state parmits are
required. Rule 407(a) specifies that an operator may apply for a new or
supplemental permit whenever circumstances arise such that there could ke a
violation of tha previous permit,

The Agency's amended proposal specified that additional state permits are
required "whenever mine drainage, mining or mine refuse disposal enters an area
not cavered by a previous permit or when the treatment or pollution control
plans are modified in design oxr operation” (AP=-251)., [%44] This provoked
comment from the Yllinois Coal aAsgociation and Manterxey Coal Company, They
objeoted to dropping the woxd "substantlally" bafore "modified in dasign ox
operation’ and to the proposal to require a supplemental permit whenever the
mine entered any "area" as opposed to a "new dralnage area.?

The supplemental permit requirement on enteéring a new drainage area is taken
from +he old Chapter 4 [0-203(k}). Under that ruls an operator could mine for
an indefinite period at a given location once a2 permit was lssued. The only '
limitation was a new permit when a new drainage area was entered, The new
Chapter 4 is different in that the permit can have a duration of not more than
five years. Tt 1s possible to project the progress of the mining with greater
specifigity for a limited period of time. Thersfore, Rule 513 has been added to
the Agency's progposal, This requires that a state or NPDHS permit specify a
permit area, the maximum, extent of the affectad land during the psrmit term.
From the coal operators' comments, thils appears to maks Chapter 4 more in
agreement with the Deparxtment of Mines and Minerals' permitting system,

The Agency's proposal contained a substantive [(*48] 1ule reqguiring
supplemsntal permits under certain clrcumstances., However, application for
supplemgntal permit is a defensive move on the part of an operator. Therefore;
a rule requiring a supplemental permlit is unnecessary. Rule 407 has been
modified to make it clear that an operator may apply for a new or supplemental

permit whenever a change occuxs such that there could be a vieclation of his
parmnit.

Under the Agency proposal, for example, an coperater mining beyond the
permitted area would violate not only the rule reguiring an additicnal permit,
but also the rule against violatling a permit conditlion. The redundangy is
unnegaessary., The permit should speclfy with some parxtionlarity what it permits.
If the operator goes outside the bounds of the permit it is a violation of the
permit condition. He must either cease the activity ar apply for z supplemental
permnit. '

Inspaction of Chapter 3 resveals ne similar rule applying to state permlts. A
substantive rule requiring supplemental permits is not only unnecassary hut is

redundant and conflicts with the various permit regquivements contalned in Part V

of Chapter 4. For lnatance, Rule 506 requireg a supplemental permit before
implementation [#46)] of & revised disposal plan. Retention of a gule yvequiring
supplemental stats permits counld also be used as a defense ta a complaint
alleging operation in violation of a permit condition not specifically listed in
the rule reguiring supplemental permits., 2An operator could contend that under
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his circumstances a supplementai parmit was not reguired and therefore he could
cthange his method of operation without applying for a supplemental permit.

The modified rule gives the Agenoy contrel by permit aver the supplemental
permit reguirement, For example, under Rule 501 the Agency is anthorized to
impose gspecial conditions, which could include detalls of the deaign and
operation of treatment or pollution ¢ontrol plans, The Agency can be more or
less specific about these details in the permit. The degres of specificity will
determine the latitude within which the permittes can oparate without making a
gupplemantal application. :

408 Viqlation of Conditions ox Btandards in a Permit (P-270; 0-206)

Rule 408 regquires operators te comply with copditions of their state permit.
Rule 408(b) provides for revocation af permita.

The pgency proposal merely stated that a permit could be revaoked [*47]
without giving any standard for revocation, In the Proposed Order, four
circumstances warranting permit revocation are listed. Thesé axe taken in part
from Rule %12(b) of Chapter 3 and in part by analegy with case law develaepesd in
conpnectlon with solid waste permits (EPA v, Harold BEroverman, &t al., 28 PCB
123, ¥Yevember 10, 1977).

In c¢onnection with an enforcement action, the Board may yevoke a state permit
1f, because of existing geclogical conditions, an operator cannot carry ouk
mining activities so as not to cauge a violation of the law; or, the complainant
demonstrates a history of ahronie disregard by the permittea of the minlng
regulations; or, the complainant demonstrates that the permit was obtained by
misrepresentation or failure te Aisolose fully all ralevant facts; or, the
complainant demonstrates affirmatively that the general standard for permit
issuancg contained in Rule 502 would not be met if a new application for permit
were made, This last circumstance is intendad to he the convaerse for the
general standdrd for permit issuance,

409 State Permit Term [P-268); 0-203(a)]

Rule 409 provides that state permits shall bhe of a duration not to excesad
five yedra [*48] as specified in the permit, The Agency may specify any
expiration dats up te five years from the effective date of a gtatse permit
(R.267), The Agency proposal speaified that permits had a duration of one to
five years., This has been changed to remove the reguirement that the permit
have a duration of at least one year. Ruele 910(e), Chapter 3 specifies that
NPDES permits he issued for specific terms not to excead £ive yeaks. Inh the
past the Agency has issued to coal mines NPDES peymits expiring less than ona
vear after issuance. (8es EPFA v. Zelgler Coal Company, PCB 79-123, Ordexr of
Novembar 1, 1979). ©The minimum requirement has been dropped in keeping with the
general policy of this revision of keeping the NPDES and state permits as
similar as poasibla.

The Agenay's praposal specified that eperating permits, but not construction
permits, conld have such duration except as provided in paragraph & of Section

33 of thé aet. That section establishes the Board's authoxity to revoke

permits., It is unclear why the Board should not have the authority to revoke

. construction permits algo. This exception has been drapped from the rule since

it is not only redundant, but appears [#49] to conflict with the general rule
on revacation of permits found in Rule 407.

The Agendy praoposal alsoc contained a provision that all operating permits now
in effeot expire when the sarliest NPDES permit expires, but not later than
three years after the effective date of this Chapter. %This has been moved to
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Part VvIX, Not only is this-a temporary rula that doesn't belong with the body
of the Chaptex, but also it does not apply to state permits within the meaning
of Part IV. An Agenagy amendment to the rule on duration of permits which
specifies a 180 day period fox abandonment plans after effective date of this
ragulation has also been maved to Part VII.

410 Permit No Defense to Certaln Vielations (P-269; 0-207)

Rulg 410 provides that poasmssion of a state permit is not a defense except
to a complaint alleging mining activity without a permit. ©This is similar to
Rula 965 in Chapter 31 and Rule 207 of the old Chapter 4. In an amendment the
Agency also sought to expand this zule to cover NPDES paxmits, The Board
rejects this change. Rule 966 of Chapter 3 is not applicable to NPDES permits
and there is no similar provisidn covering NPDES permits. Although the Board
has not [*50] so held, thera ig authorlty for the preposition that compliance
with the conditions of an NPDES permit is a defense to a complaint charging
violation of related requlations.

on mption of the Agency, language relating to abandonment plans has been
stricken. Under the original proposal, operator compliance with its abandonment
plan was a defense o abandonment violations, This languags was vagua and
unneosssary since abandenment plans are covered in Rule 509 (R. 53, 77). The
Illinois Coal Assccization chjected e this proposed modificatieon, However, the
modification Is in keeping with the general rule that Illinois permits are no
defense to complaints charging violation of the Aot or rules,

411 Permit Review (P-272; 0-703) - ' e

This follows the general pelicy of the other Chapters that grant of a permit R
with objectionable conditions is a permit denial under section 40 of the aAat
allowing the applicant to appeal. This provision i subatantially unchanged
from the old Chaptexr 4, although the language has been alteérsd from that and
from that of the Agency proposal. Language has been inserted praviding that
Agency notifidation of modification or revogation of an existing permit is alao
[*51] & permit denial. Rule 503 covers permit modification when new
regulatians are adopted. The added language will allow & permit appeal in the
evant of Agency notification of modification in such a ¢ase. In same ¢ases Rule
503 notification of modification could amount to revocation of the permit.’
Language has been added to make cextain that there is-a right ta appeal in this
case also.

PART V: STATE AND NEPDES PERMITS

500 Preamblae

Part Vv gaverns mining actlvities and lssuance af permits to operators
regardless of whether they hold a state or NPBES permit,

501 Speaial Conditions; Agency Guidance Document [RF-261, 266; 0-205(c)]

Rule 501(a) allows the Agenoy te impose special conditions on a permit which
are consistent with the rules and necessary to accomplish the purposes of the
Act. This restates the Agenoy's avthority under B 39 af the Act to translate
the hody of water pollution law into specifie requirements which a discharger
mest meet. S

The Agency proposal with regard to special conditions has been reworded tp ' R
track the language af & 39 of the Act [Rule §01{a), P-205(h) and P-266]. The
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~ 1 requirement found in f8 38(a) that permit conditions not be inconsistent with
— tgg 5*52] Board rules was not included in the Agency propasal and has been
added, :
= Section 39 of the Act sets farth the Agenoy's authority te impose special
s conditions in permits. The wording is slightly different depending on whether-
the permit is state or NPDES. Section 39(a), which applies to permits required
N by Board requlations, reads as follows: “In granting permits the Agency may
— impose such conditions as may be necessary to accomplish the purposes of this
Aok, apd as are not inconsistent with the regulations promulgated by the Board
— hereundex.” However, £ J39(b) of the Act sets forth that: "All NPDES permits
shall contain those terms and conditions, inecluding but not limited to schedules
~ of compliance, which may he required to accomplish the purposes and provisions
_ of this Agt.," Therefore, assumipg 8 39(a) of the Aot is inapplicabla ta NBEDES
permits, the Act does not require NPDES permit conditlons to be net inconsistent
S with Board regqulations. This does not necessarily imply that the Agency must
. ignore Board rules in writing NPDES permit conditions, Section 38(a) provides
~ that the Agency "may impose" donditions necessary to accomplish the Act's
— purpogse which are not inconsistent [%¥53] with Board rules. BHowever, 8 39%(h)
provides that, in the case of NPDBS permits, the Agency "shall impose”
— conditions required to accamplish the Act's purposes, The Act is silent about
- what additional conditions the Agency may impose in NPDES permits.
Rule 501(b) allows the Agency to adopt permitting procedures. These should
~— include rules of procedure and application forms. They shall be included in the
Agenay guidance document provided for below.
v Rule 501{«) allows ths Agency to adopt enginesring criteria whiech will be
2 published with the Agency guyidance document. fThese should represent minimal
sy designs and practices which the Ageney will accept for permit issuance.
— Rule 501(e) has been added to the Agency propesal. Although B 39 of the Aot
confers authority on the Agency to adopt rules governing permit procedurss, the
- Agency has neo auvthority to promulgate substantive rulea pursuant te 8 8 12 and
13 of the Act. This authority ia given to the Board and there is no authority
et for subdelegation to the Agency (E. 80). Rule 501(e) has been added to clarify
— the nature of the criterxia which the Agency may promulgate,
_ The Agency necesgarily has the power to develop guidelines for [#54] permit
issuance to bhe used within the Agency. Rules 50l(e) and (d) contemplate
s publication of these guldelines as c¢xiteria, The ariteria will represent a
formal statement of what the Agency will not challenge in a permit application.
~— The criteria are not rules and will pot bind any party other than the Agency.
e Although these ara not rules in the usual sense of the word, they are rules

within the meaning of the Administrative Procedure Act, Ill. Rev. Stat. ch. 127,
=~ B 1003.09 -

“Rule" means each Agehcy statement of general applicability that implements,

- applies, interprets, or prescribes law or peliay, but does not include (a)
statements concerning only the internal management of an agengy and not

~ affecting private rights or procedures available to persond oxr entitiea outside

the agency, (b) informal advisory rulings issued pursuant to Section 9, (o)

intra-agency memoranda or (d) the preseription of standardized forms.

D The criteria will amount to an Agency statement that interprets law or
palicy. They will be of geperal applicabllity and not informal advisory rulings
issved to individual petitioners as contemplated by 6 1009 of ch, 127. -

;

S A Publication of the rules in conformity with [*55] the Administrative Practices
“i* Act iy therefore reguired (H. 82; Third Bmended Propasal). .
g,

(
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802 Standard for Permit Isspance of Certificdtion (P-267; 0-202)

Rulg 502(a) sets forth the standard for parmit issuance. This is the usual
standard for permit issuance that the operator present evidende to demongtrate
that there will not be a violation of the Aot or rules (R 39 of the Act).

Rule H02(b) further sets faorth the function of the Agency guidancs document.
Where the guidance document contains eritexia with respect to some part-or
condition of the permii, then the applicant may demonstrate conformity with the -
criteria of the guidance document in llieu of demonghrating that there will b2 no
viclatipn of the Act or Rules. EHowever, sinece the gnidance dacument doss not
aanstitute rulemaking, nonconformity with the oriteria will not he grounds for
parmit denial, provided the general standard for issuange is met. For an Agency
interpratation of the comparable Rule 267 of Chapter 3, see 3 111. Reqg. 34, D.
226 (September 7, 1978). '

As an exampia of the function of the guidanca document, considey that the
Agency might issus criteria to the effect that refuse plles shall have a slope
no [*568]- greater than 10%. The permit applicant will be free to'offer evidence
that a slope of 12% under the circumstances will not cauge a vialation of the
Aot or chapter 4. However, the Agency will not be allowed to argue that under

~ the cirgumstances a maximum slope of 8% is requirved, The function of the

guidance document is o provide guldance by permitting the Agenay to set forth
minimal standards., An applicant can assure himself of prompt permit issuance by
conforming te the criteria of the guidance dacument.

Tha Agency's proposal required that as a condition for pesmit lssuance the
applicant demonstrate that he had conformed with all conditions in the
gonstruction permit., Tf such a raquirement ig to be imposed at all, it should
also he applicable to cangstruction authorigations, Howsver, it has been deleted
from tha proposal altogether. The permit will be issued if it is shown that no
violatign will ocoour regardless of whether the applicant conformed to the
conditians of thg constructlon permit, If the applicant breached the
construction permit this will be greunds fox an enforcement action, but atanding
alone it should not prevent issuance of an operating or NPDES permit 1€ [*57]
the general standard for permit issuanca is met. Revocatien of the pezrmit
could, however, be imposed as a sanction in the enfarcement action in an
appropriate case under Rule 408 or undex Rule 916 of Chapter 3.

- 503 Permit Modifications When New Regulations Are Adopted (F-271)

Rula 503 provides that the Agency may issue a supplemental permit sething
forth affected terms and conditlons in the event the Buard adophs new
ragulations (R, 116), This has been completely changed from the Agency's
proposal which would have provided for modification of parmits by operation of
law. Vielation of permit conditions fregquently carriep more severe penalties
than violation of regulations, The more severe penalties are warranted in part
bgcause khe operator has been afforded notice of particular provisions in
regulations by way af the permit and bedauge regulations have bheen made more
specific when incorporated into the permit. Modification of the permit: by
operation of law would defeat these policies of the permit system, Rule 503 as
adopted conforms with tha similar provision contained in Rule 968 of Chapter 3.

504 Permit Applications (P-258; 0-204)

Rule 504 sets forth what information [#58] mmst be provided in a permit
application, This is Further specified in the sections which follow (B. 286).

The Agency proposal specified that soil classification was to be acdording to
Grandt and Lang, Reclaiming Illinols Strip Coal Land with Legumes and Grasses.

.
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This haok is out of pfint. The aAgehey will reproduce it in the guidance
dacument (R. 106). :

The Agency proposal specified that the application muat comply with the
conditions of thae Agency guidance document. This has heen deleted., If the
Agendy were empowered to speclfy conditions which had ta be met, the result
would be an improper delegation of rulemaking authority. However, the Agency is
permitted to request more informatien or more particular information than that
listed in Rule 504. It may do this either through an application form, the
Agency guidance document or specific requesta for information, Hovever, failure
to comply with criteria of the guidance document or inability to 'supply all
information will not alcne be grounds for permit denial absent a showing that
the criteriz or infarmation is necessary In the partioular case. The Coal
Operators' comment that this is, "beyond the bounds of reasnn“ is answered [%59]
hy the requirement of "necesaary information,®

Subsequent to the hearings the Agency specifised cartain additional
information. %his has been rearranged and incorporated into Rule 504. The Coal
Operators' conments are discussed in c¢onnection with Rule 505,

505 Surface Drainage Contrel [P-260; 0-301(a), 301(b)]

Rule 505 provides for control of surface drainage by permit., Suriface
drainage must be divertad around or away from the active mining area. Othex

mining activities and mine refuse disposal must he plannad to pinimize contack

with waters of the state if such cnntact conld result in pollution. Stream
diversion is to be avoided,

The original propasal provided only for diversion around the active mining
area. An Agenay amendment expanded the scope of Rule 505 to include diversiaon,
redirection or impoundment of streams and a rule requiring that mining
activities and deposltion of spoll be aonducted &0 as to avold contact or
interferenca with waters of the state. These amendments have been incorporated
in altered fozm. : :

The Agency amendment sought to sxpand the scope of Rule 505 to afford the
Agency the level of control it presently has under old Rule 301 of Chapter 4.
[*60] . Apparently in its or;ginal propasal the Agency restricted its awthority
1nadvertﬁnt1y

Some Bpecific reguirements of old Rule 301 have besn omitted. These include
certain mandatory diversion and impoundment provisions. In dropping these
regquirements the Roard does not intend to disavow them. They are mining
practices which garry a risk of water pollution, The Agenay may provide for
these matters in the Agendy guidance dooument and may writa specific
requirements into permits to prevent water pollution,

Rules 505(b), (¢) and (d) set forth substantive rules governing the conduct
of mining activities., Rule 504({b})(7) requires a plan for surface drainage
contral as part of a permit application. This plan will be incorporated into
the permit as a condition., Rula 201 definss surface drainage contrel as cantrel
of surfage water on the affected land by a pexson who is engaged in mining
activities., Burfasce drainage control includes the practices governed by Rule
B05(b), () and {d}. In permitting suxface drainage contrel, ths Agenay shall
consider not only whether compliance with the requirements of Rule 505 has baen
shown, but also whether the plan will aveid other vialations of {#61] the Act
and chapter 4.

Tha definition of surface drainage control has bean expanded to include Elow
augmentation and controlled release of effluents as a method of avoiding
viclation of the TDS and related water quality standards. These practices may
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previously have been considered illegal, although this Opinion olarifies this.
Thaey will require a permit undar Rule 401 since they will involve stream
diversion or impoundment. There is no special rule governing permit issnance in
this case other than the general standard of Rule 503.

Rulg 505{a) reguires the Agency to impnse a surface drainage plan as & permit .
condition. 'The Coal Assouliation objectad to this and in general te the
incorporation of the spscifie rules on stream relecations. Their contention was
that this was provided in the Department of Mines and Minerals permit and
applicatlon form which was reviewable by the Agency. They also objected that
the Agency did not presently have control over the permitting of stream
ralocations, Howaver, inspectlon of the old Chapter 4 at Rule 301{a) and (b)
reveals that the Agency does presently have such control.

At the hearings the Agency ihdloated that the various state agencies [#62]
responsible for permitting ceal mines would develop a single application form
which would be oirculated, The coal Associatlon's dhjection that the surface
drainage control provisions would be burdensome is answered by their contention
that the applicaticn is already reguired by Mines and Minerals (R. 27).

The Coal Associatlon’s comments further infer that thers iz & legislative
intent in the Reclamation Act to egempt coal operators from the permit
reguirements of the Act. OFf dourse the bulk of the coal mines are required to
have NPDES permits and the state permit reguirement will be inapplicable ta
them. It is beyond the power of the state legislature to pravide exemptions
£rem the NPDES permit reguirement.,

Tha Reclamation Act does, as the Coal Assoc¢iation contends, provide far
Agency input and commeht in the mines and minerals permitting procedure.
However, a careful examination of the Reclamation Aot indicates that the
Agency's function is advisary. There is no provision for a veta by the Agency
in permit issuance from Mines and Minerals. Purthermore, sectian 3.20 of the
Redlamation Act provides that "all reguirements of the Illinpls Environmental
Protecticon Acdt and rules [*63] and regulations thezeunder shall be gomplied
with fully at all times during mining, reclamation and aftar reclassification.t
The Roard cannct f£ind from this a legislative intent to oxempt coal mines from
the state permit requiremants.

506 Refuse Disposal (P-~262; 0-401, 402)
Rule 506(a) regquires that a state or NPDES permit contain a refuse disposal

. plan, 2an applicant must submit 2 plan under Rule 504(b) (12}, The plan will be

made a permit condition if it satisfies the standard for permit issuance
contained in Rule 502, The applicant must show that there will be ne violation
of the Act or rules, including Rules 504(e), (d) and (e) which are substantive

rules governing mining, The Agency may promzlgate mine refuse criteria under
Rule 501.

Rule 506{c) provides that runcoff, etc., from the affeoted land must meet the
standards contained in Part VI, Note that runoff from the affected land is g
mine diagharge undear Rule 201 [0-401 {4) (l)]. Rulam 506(d) provides that rafuse
areas must not be located in ar area of natural springs or aguifer recharge area

or intarcept a dralnage course without special protective measures {0~401(a)
(2)1.

Rula 506(e} matablishes rules on spreading [*64] and compacting, These are
remipniscent of the solid waste rules. The original proposal specified only that
acld produaing solid mine refuse be spread and compacted and coversd when
necesgsary with “non-acid-producing material.”.This has been modifisd to include
the word "suitablle" before "non-acid-producing material." Impermeable clay would

ast
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be a snitable cover material in that it would prevent water and air from
reaching the-acld-producing material. However, the Agency may approve other
suitable materials. Rule 506(e) permits alternate refuse dlgposal wethods at
the Agency's discretion (R. 15, 114). These will be subject to Rule 502,

Rule 506(f) and (g} govern revised refuse disposal plans. This establishes a
special rule on when 2 new or supplemental parmit ip required. A new parmit is
required if the revised plan contains any changa from the permitted plan. Rula
506(d} requires that a revised disposal plan result in a new permit application
which must be made prior to implementation of the revised plan, ninety days
before for a state permit and 180 days for an NPDES permit,

The orlginal proposal defined revised disposal plan as one with a
"subatzntial" change. On the Agency's [%#65] motion and over the Coal
Asgagiation's Qbjections the word “suhstantial" has been deleted., A new permit
is reguired before there iz any deviation from the permitted plan. 0f course
the Agency can be more or less specific in permit conditions as required to
assure that the standard of Rule 502 will he met.

The priginal propesal also reguired application to be made ninety or 180 days
prior tp "completion' of tha plan., The Agency recommended deletion of this
word, bpt the amended proposal eould still have been interpreted to require
application ninety or 180 days prior to mere possession of the plan. This would
be difficult te administer since submission of a plan is a necessary condition
for the new application under Rule 504. fThe adopted rule specifies
nimplementation" of tha plan. Implementation will ooccur when the first action
~ is taken pursuant to the revised plan and contrary to thé permitted plan.

T,
g,éﬁg 507 Experimental Permits for Refuse Dispasal (P-264; 0-403)

Rule 507 provides for experimental permits for rafuse disposal. The standard
for isanance of experimental permit ls not the same as usually applied to permit

OO ek

OO

p—

. issuances by Rule 502, The experimental permit may issue [*66] 4if the aparator
demonstrates a reasonabls chance for complianca with the Act and Chaptax 4. The
~— rule sets forth special wonitoring and reporting requirements. The progedure is

laid out for notive and termination of tha experimental permit (R. 114).

—
The original proposal required that the disposal area not be the “principa;
— area for disposal of acid-producing refuse unless approved hy the Agency." Thig
w language has been deleted. It adds nothing to tha proposal sinca no permit
would igsue without Agency approval. It is not the Board's intention, however,
e that experimental permits should often ke issued for a principal disposal area.
508 Permit for Use of Acid-producing Mine Refuse (B=~259; 0-404)
—
Rule 508 requires that a state or NPDES permit include as a condition a plan
N for the use of acideproducing mine refuse if the operator is ‘<o use such. The
_ definition of acid-producing mine refuse has been movsd from its place in the
~ proposal to definitions, Use of acid-producing mine refuse is a mining activity
- as defined by Rule 201 for which a pexmit iz requized under Rule 401 (R. 112},
. , The original proposal specified that use of acid-produding mine refuse was
restricted to holders [+67] of operating permits, On the Agsnecy's motion, this
e requirement has been deleted. There is no obvious reason why this rule should
not also be applicable to holders of NPDES and construction permits.
Rule 504(b) (17) reguires a plan for use of acid-producing mine refusa in a

permit application. The Agency may set forth in an Agency guidance document
under Rule 501 axiteria for the use of acid~producing mine refuse. Tha standard

(
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for issuance of a permit for use of acid-producing mine refuse is that contained
in Rulg 502,

Rule 404 of the old Chapter 4 contaived an abscluta proscription of use'ar

ocffer of acid-producing mine refuse. This proposal would allow such use by
permit., '

509 Abandonmant Plan (P-261; 0-502)

Rule 509 provigdes that an application for a permit include an abandonment
plan. The permit will ineolude an adequate plan as a condition, This reprasents
a drastic departure from Lhe present Chapter 4 which requires an abandanment
permit subsequent to abandenment of the mine. The Agenay has had considerable
difficulty with enforcing the requirement of an abandonment permit. Regquirdng
the ahapdonment plan will force the operator to confrant the problem prior to
abandonment [#68] and the opaerator will no longer he able to claim ignorance af
the regpirement to take steps on abandonment (R. 14, 20, 39, 54, 66, 78, 112).

The E¢IS was able to guantify the economie costs of this, This represents
one of the few identifiable oasts assogiated with this revision. An abandonment
plan likely invelves an engineering fee of § 1000 or more., This fes will hava
to ba pald prior to applicatien for the permit. This requirement therefore
increases the capital investment required to open a mine and ohtain a permit.
The cost of mining is increasmed somewhat by the cost of tying up this capital
for the period of time the mina is open (E. 42, 44, 99).

Rule 509(h) defines an adeguate abandonment plan, The plan must provide a
time schedule for completion of abandonment work within one yeax. Subseguent to
abandanment, however, the Agenoy may approve departures from the plan that would
allow for completion over a pericd of more than one year.

Rule 509(c¢) provides that the Agency may further define an adequate
abandonment plan by means of the Agenoy guidance document. However, the Agsncy
nust approve an ebandonment plan wpon a demonstration that it will provide
protection against [+69] wviolations rogardless of vhether it conforms with the
Agency guidance dodument. '

Rules 502{d) and {e) provide for revised abandonment plans. A revised
ahandenment plan is one constituting a substantisl change from the permitted
one. Bubstantial will ke defined on a case by ¢ase bamis. It will ba &
violation if an operator implements a ravised ahandonment plan without having
applied for a revised permit ninety days prior to lmplementation (R. 166, 168),

510 Cessation; Suspension or Abandonment [P~261; 0-501(a)l

Rule 510 covers cessation, suspensian or abandonment, The original proposal
govered the abandenment plan, permitting reqguirements and substantive rules on
abandonment in ong rule. These have been ssparated into two rulea.

Fule 5l0(a) provides that the operator neotify the Agency within thirty days
of abandenment, cessation or suspension of mining. The oxiginal proposal
provided that notification was unnecessary if abandonment was caused by a labor
disputs. The langnage has been c¢larlfied and the lahox dispyte section applies
cnly to cessation or suspension. The Agency must be notified of abandonment
ragardless of the canse, '

Rule B10(b) makes it olear that the opsarator [*70) must provide interim
impoundment, eto., ta aveid violationa of the Act during cessation or suspension
of adtive mining. The eperator will glso be required to avold violationa during
excuition of the abandonment plan.
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Rule 5i0({c) sets forth the ryle that the abandonment plan must be executed
upon abandenment. The definition of abandonment includes transfer of ownership.,
This represents a substantial c¢hange from the existing Chapter 4. In the past
operators have aveided their regponsibilities for properly akandoning a mine by
transfer of ownership to an inselvent corporation. Such a transfer will be an
abandonment under the new Chapter 4 and the tranafex will not allow the operatar
to escape responsibility for adequately closing the site (R. 14, 20, 39, 54, &8,
78, 113).

Rule 510(0) provides a defense to the requirement ta exscute the abandonment
plan in the event the opsratar dsmonstrates that the transfer of ownership was
to a respensible party. A responsible party is someone who has already obtained.
permite to operate the same mine., If the mine is transferred to a party who
does notk have a permit at the time of transfer but subsequently cbtains one, the
transferor will be [%71] relleved of the obligation of further executing the
abandonmant plan. However, jif the transferor has falled to perform part of the
plan during the interim, there will have been a breach of the permit condition
which will not hs excused.

I't is assumed that a transferree who will be fmnancxally unable to éxecute an
abandanpent plan will be unable to obtain the necessary permits to operate the

mine, In particular he will be unable ta meet the bonding requirements of the
Mine Reglamation Act,

'511 Eme;:gan.cy Procedures to Control Pollution [P~265; 0-205{a), 205(b}]

Rule 511 sets forth emergency procedures. The original proposal required
that the operator notify the Agency "immediately® of an emergenoy situation.
The requirement of immediate notification has been changed to notification
within eone hour. It is feared that immediate notification pay be imposaiblae and
hence would not he snforced. It appears that notilfication within one heur would
bz in all events possible and hence enforceable (R. 114).

The Agency praposal was also limited to "auddaen discharges." This has been
changed to lnclude any discharges caused ox threatenad by an emergency. The
Agengy should be notified of [%#72] any emergency that could result even in a
slow leak.

512 Mine Entrances [0-301(a) and (a)]

Hore holes, openings, drill holes, entrances to underground mines and auger
or punch mine entries must be plugged and sealed to the extent necessary to
avoid the threat of water pollution. This is taken from ths old version of
Chapter 4, Rule 301. It has been addad to the Agency proposal on the assumpiion
that it was inadvertently omitted in the revigions.

513 Permit Avea [P-263; 0-203(b)]

Rule 513 reguires that a state or NPDES permit specify & permit area. During
permit term no portion of the affscted land may be outside the permit area.
This is a new provision which was not in the Agency proposal. The term "permit
area" is taken from the Reclamation Act.

Subsaquent to the hearing, the Agency saunght to amend its proposal te specify
that additional state permits werxe required whenever mine drainage, mining ox
mine refuse disposal entered an area not covered by a previous permit. The Cqal
Association objected to this and apparently construed it te mean a new
application was required each time a shovel took & bite out of a cocal asam.
Consideration of this dispute led to the recognition [#73] that there was no
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provision in the Agency proposal requiring that the permit. specify a
geographical area. Accordingly, Rule 513 has been added to clarify this.

Uiider Rule 504(b)(1) the permit applicant must specify the location of the
affected land and the maximum extent of the affected land during the term of tha
requested permit. IFf there is some area in the proximity of the facility into
which mining cannot proceed without violation of the general standard for permit
issuance under Rule 502, the Agency should exclude that area £rom the pexmit

area, Otharwise the Agency sheuld grant a permit area which will be consonant
with the permit term.

PART VI: EFFLUENT AND WATER QUALITY STANDARDS [{P=30L; 0-6Ql(a)]
600 Preamhle : '

Part VI applies to mine dlscharges ag defined by Rule 201, If & mining
ackivity has both a mine discharge and ancther disgcharge, it will ke subject €0
bath Chapter 3 and Chapter 4. Chapter 4 will govern the mining activities,
ineluding mine discharges. Chapter 3 will govern the other discharges (R. 15).

Rule 800(b) provides that except to the extent provided in Part VI, Parts II,
IIZ, and IV of Chaptexr 3 are inapplicahle to mine discharges. In particulanr ‘
[*74] the effluent standavds of Part IV are inapplicable to mine discharges and
are supplanted by the dischazrge limitatiaons speaified in Rule 606, The old
Chapter 4 did not make this altogether clear., The parameters of Chapter 3 which
are not mentloned in Rule A6 are unregulated f£or mine discharges (8. 56). The
water quality standards of Payts II and IIT are incorporated by Rule 605 which
provides for water quality related effluent standards. This is substantially
unchanged f£rom the present Chapter 4,

Part VI applies to mine discharges from facilities even if they may be exampt,
from the state permit requirements under Rule 403. Likewise Part VI applies to
any incidental mine dlscharga from a facility which possesses a Chapter 3 NPDES

permit,
601 Averaging [P-301; 0~601(d)]

Rule 601 sets forth the averaging procedure. Compliance with the numerical
standards is determined by averaging 24-hour composite samples over a calendax

. month, No 24-hour composite sample may exgeed two times the numerical standard

and no grab sample may exceed £ive times the standard.

on motion of the Agency the period was changed from thirty consecutive days
to a calendar month. This ig in line with [*75] fedexal rules and R76~21
where objection was voiced o the thirty day period. Although the calendax
menth is somewhat arbitrary, it is in line with other reporting reguirements and
eliminates one degree of freedom in determining compliance (R. 15, 51; First
Anended Proposal).

This averaging rule is a substantlal change from the averaging rule set forth
in Ruls 601(d)}(1) and (2) of the old Chapter 4. The old rule made a distination
as to whether treatment other than impoundment is provided. Where no other
treatment was provided, the discharge limits had to be met at all times, but
whers treatment other than impoundment was provided, the standards werae
determined on the basis of 24-hour composite samples wlth ne grah sample over
f;ve times. This has been eliminated.

n the Agency proposal the averaging rule was contained within the rule on
reporting and monitoring., It has been placed in a sepavate rule to emphasize
importance of averaging and to more alearly distinguish the difference between

L
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averaging and reporting. Averaging is a sSubstantive rule of evidence whezeas
reporting and monitoring are rules relating to permits and permit conditions.
In addition, placement of the [%76] averaging rule within the provision for
raduced monitoring and reporting after demonstration of sample reliability

implied that the averaging mmle itself could be altered by permit. This is not
the case.

€02 Sampling, Reporting and Monitoring‘[P-301, 302; 0—601(b)‘and (c), 603, 604]

Ruls 602 provides for sampling, weporting and monitoring. A similar
provision is Rule 501 of Chapter 3, Rules A62{(a) and (a) provide for sampling
points. Where treatment is provided, sampling ls to be between final treatment
and mixtura with waters of the stats. Where treatmant is not provided, samples
are to be taken at the nearest point of acceas, hut again hefore mixture with
the waters, Rule 602(k) provides that the operator shall design and medify
structures so as to permit the taking of effluent samples. The Agency proposal
only required design and modification of "strudtures for discharging treated
wastes.” This has been changed to "structures" in general, It may be necessary
to design or modify structures other than the discharge facility itself in oxder
to provide accesq.

Rule 602(d) provides that an operator report the actual concentration or
level of any parameter identified in the [*77] permit at a reasonable frequancy
+a be determined by the Agenay. The reporting requirement will be speclfied in
the permit (R. l68). Recent cases have challenged the authority of the Agency to
regquire monitoring and reporting of parametexrs other than those for which

-effluent limits arve specified in the permit, The intent of this seation is that
the Agepcy may dpecify not only those parameters for which effluent limits are
set, buk also paramsterxs for which water gquality levels ars sebt by regulation or
any other parameter it deems necessary o have menitored,

Rule 602(e) sets forth that reporting and monitoring are presumptively on the
bagis of 24-haur composite samples averaged over a calendar menth, However, the
Agendy may permit lesser repeoriting. Rule 602(f) provides for monitorlng after
abandonment. Rnle 602(y) incorporates tha USEPA's current manual of practice.
This was & Beparate section under the Agency proposal, but it has been inocluded
since it lpgically xelates to reporting and monitoring.

F -

4
pri 1)

E)

603 Background chdéntration [P-303; 0=601(&))

Rule 603 provides that the background level of contaminants in intake water
are not ta be deduated in order to determine compliance [*78] with the effluent
standards. This is the same as Rule 601(e} of the old Chapter 4 and is largely
the same as Rule 401(h) of Chapter 3 (R. 16).

Becayse mining aativxty necessarily disturbs the land and the flow of water

over and through the land it is the intent of this Chapter to regqulate certain
discharges which in other contexts might be deemed background concentratiens.
As used in this Chapter, background concentration does not include contaminants
naturally occurring in undexground waters which are brought to the suxface as a
_result of mining activity or which ave pumped from one undexground formation to
another, Also it does not include contaminants picked up by surface water as it
flows through tha affected area,

6§04 Dilution (F-304; 0-602)

b} Rule 604 provides that dilution of effluents is not an acceptable hireatment
method., This is similar to Rule 602 of the present Chapter 4 and virtually
ldentical with Rule 401(¢a) of Chapter 3 (R. 17, 116). Language relating te
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place of sampling has been deleted from the Agency proposal, This language is
also cantained in Rule 401(a) in Chapter 3. It has been esliminated because it

is provided in and may conflict with the sampling [*75] point rules previded by
Rnle 602,

Tha dilution ruls interacts with Rule 605 which provides that effluents may
not cagse a violatian of water quality standards. In the hearings on this
proposal and in R76~7, conoern was expregsed that the dilution rule prevents
certain treatment methods for chlorides, sulfates and TDS. In particular it was
feayed that controlled release of Impounded water was proscoribed by this rule,
Controlled release of high TDS water during periods of naturally occurring high

\ flow in streams is not dilution. In this case the mixing cocurs at a peint
after the discharge. -

Another possible technigue af avoiding a TDS water quality violation would be
impounding surface water during wet péricds and augmenting the f£low of the
receivipg stxeam during dry perioeds to dilute effluents. This would not
constitiute a violation of the rule againat dilution. Howevar, it could
aonstitpte surface drainage diversion. A permit would be reguired under Rule
401, : : '

605 Violation of Water Quality standards [P-305; 0~605(a)]

Rule 605 incorporates the water quality standards contained in Parts IT and
III of rhapter 3 into Chapter 4, This is the same a3 Rule 605(a) of the pregen
[*80] Chapter 4 and is similar o Rule 402 of Chapter 3. :

The sacond sentence of Rulae 605 provides that the Agency shall take . '
appropriate action under Section 31 ox 39 of the Act, This ls redundant because
under the remaindsy of Chapter 4 the Agency must take such action. However, !
certain cperators have recently centended before the Board that incorporation of
water guality related effluent standards is not anthorized by Board regulations.
The second sentence is to make it clear that water guality related effluent
standards ¢an be ilncorperated into permit conditlons (R. 17),

605,1 Temporary Exemption fram Rule 605

This rule will allow the Agenoy to issue pexmits through July 1, 1981 to
authorize discharges which vialate Rule 605 hy causing water quality vielations
of TDY, chloride, sulfate, iron and manganese. ¥For the remainder of the
discussion of thiz rule only, these will sometimes be referred to collectively
aa TDS. An operator desiring such exemption may apply for a new state or NPDES
permit containing the exemption. Rulae 605,1{c) sets a special standard for
permit jssuance different from that dentained in Rule 502. The burden will be
on the Agency to demonstrate significant [*81] adverss effect on the
environment in and areund the recelving water in order to deny the permit. The
operator, however, will have to submit adequate prcof that the discharge will

_ not adversely affesct any public water supply. In order to quallfy for the
exemption the operator will have ta adopt "good mining practices," housekeesping
neasures designed to minimize TDS discharges.

Rule 605.1 wag first preposed on Novembsr 21, 1978 by the Institute. This
was after merit hearings on the proposal were concluded. On Dsgember 14, 1978
the Board ordered the record jin this case hald open to take évidence on Rule
605.1. Merit hearings on the propogal were held at the same time as tha
economic impact hgarings. This propesal has generated the bulk of the
controversy in this prpceeding.

"
Mine discharqes are often high in TNS, Much of this comes fram watexr pumped s
from mine areas or runoff from spoil banks. A substantial number of mines in
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the state produce mine discharges which ocause water quality vielations in the
receiving streams. Coal mines can seldom be located adjacent to large rivexs,
but rather must be located where acpal deposits are located. Thaix discharges
are fregquently inte [%82] intermittent streams so that the discharge comprigen
the bulk of the flow of the gtream. Therefore the discharge is limited, not by
the effluent standards of Rule 606, but by the more stringent water guality
standards referenced in fram Chapter 3 (R. 129, 142, 151; E, 6, 1ll).

In a related proceeding, R76~7 the Coal Assaciation sought ko exempt coal
mines from application of Rule 605 with respecht to TDE. Entyy of a Final Order
in that proceeding has been stayed pending final resolutieon of this proceeding.

Bresently relief from Rule 605 is available only through the variance
pracedure. At the hearings, the Coal Association stated that a variance
application can cost as much as'$ 10,000 (E. 126). There was dlscussion at the

" hearings of a class action variance. However, this was rejected (E. 19, B0),

Under ithe auspices of the Institute a joint Agency/industry group called the
Mina Related Pollution Task Force hag been formed. The Task Force is conducting
a study to propose an eventual permanent replacement for Rule 605, It expects
to present this propesal before July 1, 198l (E. 106).

A large amount of earth must be disturbed during the process of coal minding.
Bome of the {*B3] 7TDPS in the discharge results f£rom direct leaching of soluble
minerals from the rock by groundwater or rainwater falling on spoil hanks. This
is the gource of chlarides, which is not generally the main problem in Illinois.
Much of the problem in Illinocis is sulfates. These are formed whan air or
digsolved oxygen comes intn gontact with sulfur-containing minerals which have

-+ bean disturbed. Sulfuric acid is formed, producing acid mine drainage.

Neutralization of that discharge to meet the pH requirements of Rule 606 may
further increass the TDS concentration of the discharge.

The Economic Impact Study in R76-7 has been incorporated into this proceeding
by reference (E, 103; Economic Impact of Dissclved Solids Regulation upon the
Coal Mining Industry, Institute Document No. 77/28). Although there is
treatment available 4o reduce the ivon and manganase levels, treatment to reduce
the soluble components. of TDS is not economically avallable. Avallable
technology inoludes reverse osmesis and distillation. These are energy
intensive and very expensive on a scale that would Be required to meet most mine
discharges. The Economic Impact Study in R76-~7 concludad that for the mines in
[*84] fhe state to meet the present IDS water quality standard would invalve a
papital investment of $ 1368.4 million and annual aperating coske of § 37.4
nillion (B, 69). :

The Task Force has promulgated, as an intewim measure, & code of geed mining
practices. The approach taken is not end-of-the-pipe treatment of the
discharge, but rather a series of housekeeping measures which ayxe likely to
reduce the TDS concentration resulting from minipg activitles. These are
summarized on page 4 aof Exhibit 4. These invalve practices which may minimize
water from coming in contact wikh disturbed areas, including bypass diversions,
slope and gradient reduction, stabilization, sealing of bore holes, intraduction
of mine barrigrs, special steps for disposal of petential contaminant producing
materials and fracture zone sealing., Theye are algeo measures invelving
retention and control of waters expased to disturbed materials, inoluding
erosion and sedimentation controls, rsuse of discharges and minimization of
exposurg of water to disturbed materials. Other methods include a rerouting of
discharges to larger streams where the dilution would be provided, augmentation
of flow of receiviug streams to provide [*85] dilution and controlled release
of effluents during timea of high flow when there iz ample dilution.
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Many of these practices are novel and reliable cast astimates are not
availahle, Therefora it is not possible at this time to do an actual economic
impact study evaluating the cost of requiring the code of good aperating
practices. However, the Board incorporates the Hconomie Impact Study in R76-7
as ano economic impact study on Rule 605.1. Although that study does not address
the code of good operating practices, it does conclude that enforcement of the
present standard by rxequiring end-of-the-pipe treatment would ba very sxpensive.
There ls expert testimeny in the record to substantiate that, although the costs
of good vpsrating praotices are unknown, they will be substanhialiy laigs than
the cost of end-cf~tha pipe treatment {H. 146),

The eventual rizle may include some combination of these goad housekeeping
procadures together with the proposal to increasa the water guality standard for
DS in intermittent stxeams receiving coal drainage (®. 73, 110, 128).

The Board notes that nona of the parties in these procesdings has addressed
the dilution rule (Rule 604), Part of the [*HE] rationale of the rule againat
dilution of effluentsy goes to accumulation of toxic pollutants. Chlorides and
sulfates are generally scluble and should not accumulate under ardinarny
circumstances.  Furthprmore, they are net at all toxioc below a certain
concentration. Therefore, the Board suggests the Task Force consider amending
Rule 604 to allow diluntion of effluents by permit whera good housekesping
practices cannot reduce the TDS levels to an acceptable level, However,
dilution of effluents should not be permitted where groundwater must bs used for
the dilution ox where there ig avallable only surface water whiah has more
valuabhle uses. .

Concern was expressed at the hearmng that the Board was being asked to adopt
a rule requiring compliance with a code of good aperating practicss which had.
not yet been promilgated (E. 111, 134). Subseguent to the sconomic impact
hearings, the cods was completed and submitted to the Board. Further conecern
was expresssd that the record was deficlent in that there was ne technical
testimony to the effect that compliance with the code of good operating

'practmces would in fact reduce water pollution (E. 17, 80, 144). Control of

mining practices which [*87] are not related to the Bcard's statutoxry
jurisdiction would, of course, he bheyond the Board's anthority., Further
consideration of this prablem led to the recognition that the proposad version
of Rule 605,1 reguired compliance with the code and that this was an

unauthorized delegation of rulemaking authority to the Agency. The proposal has

therefore been rewritten to provide that the Agency issue the exemption if the
nperator submite proof that he is utilizing good mining practices designed to
minimize. discharge of TDS. The Agency is authorized to promulgate the code of
good mining practices. Compliance with the code will be deamed evidence that
the operator is utilizing good mining practices, However, shonld the Agency
deny the exemption due to non-compliance with the code, the operatoxr will be
free on permit appeal to argue that his practices, though not conforming to the
¢ode, are designed to minimize the dischargse of TPS. With this constructlion,
the Board is not requiring compliance with the code and thexefore technical
evidence to substantiate the code is not reguired. If provisions of the code
are not reasonably related to prevention of water pollution, this will be an

[*08] issue before the Board upan permit appeal.

Rule 605, 1(b) has been addad to the Agency proposal. This provides

~ apecifically that the permittee requesting exemption must file a permit

application. The Agency indicated at the hearing that this was the case and it
has- been added to the proposal for clarity (E. 26, 121).

The Agency proposal was vague on the question of the burden of proving
adverse effect on the environment. At the hearing the parties agresd thah the
Agency should have the burden of demonstrating adverse sffects., This is at

o,
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variangs with the usual buxzden of proof in permit issuance. Section 39 of the
Act provides that it shall be the duty of the Agency to issue such a permit
“upon proof , . . that the facility . . . will not cause a vielation of this Act
or regulations hereunder." The Board in this situation is by regulation
reversing the hurden of proof (E. 16, 30, 34, 37, 79, 81, 112, 11B).

At the hearings thers was a disaussion of whether the intent of the proposal
was that the Agency fix an interim limitation on the TDS. The conclusion was
that under the proposal the Agency conld not set such an interim limit. 1I£ the
Agency can demonstrate significant adverse [%89]) effect on the environment,
then it must deny the exempiion. 1In this case the applicant will have to
proceed by way of the variance ronte (E. 74, 78).

The original praposal speoified “slgnificant adverse effects on aquatia life
or existing redreational areas of the receiving streams.' This has been changed
to 'effect on environment in and around the receiving water." The exemption
should be denied if there is significant adverse effect to riparian areas and in
general to the environment in and arcund the receiving water (B, 115).

608 Effiluent Standards (P-306; 0-606)

Rulg 606 sets effluent standards for mine discharges. Rule 606{a) has bheen
added to the Agency propesal. Thig makesa it olear that the efflnent limitations
contained in Part IV of Chapter 3 do not apply to mine discharges. This has
always been the law, However, it is not clearly sat forth in the proposal or
the OLd4 Chapter 4 (E. 56).

compliance with the effluent standards other than acidity and pH is
determined by the averaging rule contained in Rule 601. Compliance is based on
a thixty day average with na 24-haur composite exceeding two times the standard
and no grab sample exceeding five times the standaxd. {*90]

New Storet numbers have heen gpecified forx acidity, ammonia nitregen, 2ing
and flupride. The old Rule 606 regqulated nitrogen at 5 mg/l whereas the new
rule specifies ammonia pitrogen, measured as N.

The standards for zinc, lead and acidity are unohanged except for the Storet
number. The pH range has been tightened from five to ten to six to nine (&. 45,
51). The Bels conoluded that this would benefit the environment (EolS 27; E.
52). The cost will be minimal sinde only one additional mine will bs out of
compllapce with the new standard (BcIs &, 39).

The ptandard for iron has been deoreased from 7 to 3.5 mg/l and the standard
for total suapended sclids (788) has been tightened from 50 to 35 mg/l (R. 46,
51, 53)}. These changes are environmentally beneficial (EcIS 25, 31; ®, 51, 53).
Under the averaging rule, these standards must be met on a thirty day avarage.
They are doubled when measured on a daily composite. The new numbers are the
same as, federal guidelines applicable to coal mines under 40 CHR 434, A recent
permit appeal to the Board revealed that there is some dispute as to whether the
federal or the existing Chapter 4 standards are more stringent (Peabody Coal
[#31] Co. v. EPA; PCH 78~296, Septemher 20, 1979)., This is because the federal
standard, when coupled with the averaging rule and precipltation exception,
sometimes yields a higher number on a 24«hour composite. However, the Board
concludes that it is more difficult to meet the lower thirty day average than
what tha discharger must now meet and that this is 2 more stringent standard
(BeIs 28). The economia impact will ke minimal since most mines subject to the
rule must meet the fedaral guidelines anyway (EcIS 42).

Footnote 3 provides an excephion fox flows'resulting from a l0~year, 24-hour
precipitation event, This exception applies only to a faaility designed,
construgted and maintained to contain ox treat discharge from less than a 10-
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year, 34~hour precipitation event, but designed to bypass a larger precipitation
evant, , This exception is taken from the federal standards of 40 CFR 434.
Federal mine safety regulatioms mandate that holding ponds be designed to bypass
such rainfall for safety reasons. This exception has been added in order ta

bring the effluent standards inte lina with these other requlations (B, 47, 56,
124y,

The original Agency proposal was unclear as to which [*92] parameters were
subject to the exception in footnote 3., During discussion of the EcIg it hecame
clear that the Agepoy's intent was that the 10-year, 24-hour footnote apply to
all parameters except pE and acidity (BE. 124). The federal quidelines
apparently except pR and acidity also. pR and acidity are not exempt under this
version of Rule 606, However, one would not expect to see excursions with
respect to these parameters duxing overflows caused by a large rainfall. The
large rainfall should not result in increased production of acid in disturbed
materials. A large flux of water has some buffer capacity and should dilute the
acidity ®so as to moderats pH, -

The Ecanomla Impact Study found that it would cost § 40,000 to § 90,000 pex
aine to congtruct holding basins to caontain a l0-year, 24-hour storm {BaXS 42}
E. 56, 124). Howavexr, this aonclusion may be affected hy confusion in the
proposal concerning the extent of footnote 3 to Rula 606. It has been argued by
the industry that the old Chapter 4 required constxuction of indefinitely large
‘holding basins and that 10-year/24-hour basins therefore represent a cost

savings over the present requirements of Chapter 4 (Peabody Coal [*93] Co, v
EFA, op. cit.) '

The fluoride standard has been increased from B mg/l to 15 mg/l. In the
hearings evidence was presented to substantiate this relaxation of the standard.
The old standard was based on experiments which were done in deionized watexr -
containing fluoride., In water containing other ions of hardness egquivalent ta
typiecal Illinois mine drainage water, the fluoride is not nearly sc toxig ta
agquatic I1ife as had bheen previously belisved (R. 117; H. 52).

607 Offensive Discharges [P~307; 0~-605(h)]

Rule 607 proscribes drainage containing settleable solids, floating debris,
visible oll, grease, soum or sludge solids. Color, odor and turbidity should be
reduced below obvious levels. This is Rule 605(b) of the present Chapter 4 and
Rula 403} af Chapter 3 (R. 47, 51). , :

08 Deleted (P-308)
|

The Agengy proposal containgd a rule te the effect that an operator shall
conduct mining activities so as not to violate the Act and Chapter 4. This has
bpen deleted. A number of substantive rules are set forth in Chapter 4 and the
Agt. It is unnecessary to make a rule agalnst violating the other rules.
Furthermore, a charge in a complaint that an operator had vioclated this [%94]

rule conld he a violation of due process in that it would not adequately inform
him of what he had done, '

PART VII: COMPLIANCE AND EFFECTIVE DATES

Part VII contains transitional rules covering situations which will arise
after the effective date of Chapter 4. Rule 701 provides that the Chapter will
bacome effective ten days after £iling with the Secretary of State. Rule 703
provides that the state permit requirement of Rule 401 becomes effective only an
expliration of outstanding permits., Outatanding permits will expire no later

NG, 683 P.33/34
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than three years after the effective date or upon the first 'expiration of an
NPDES permit held for the faoility. '

Rule 702 provides that a person holding an outstanding permit may make
application for a new permit either before or after the effective date of this
Chapter. Tt is anticipated that operators of coal transfer and storage
facilities will want new permits. After the effective date the Agency may
reguire a new permit application on 180 days natice, Rule 703(d) provides for
expirafion of the outstanding permit if the application iz not made by this
date. Rule 703(¢) provides for expiration upen igsuance of a new state or NPDES
permit for the [*85] facllity. If the Agency denies the new permit or takes no
action, the outstanding permit will remain effective for up to three years as
provided by Rule 703(a).

Thae NPFDES permit requirement' of Rule 302 is the same as that found in Rule
501 of Chapter 3., There is no need to stay enforcement of that rule since this

revision does not impose an NPDES parmit requirement on any additional
facilities, B

The provisions of Chapter 4, other than Rule 401: State Permits, are
effective ten days after £iling, At this time the other rules of Chapter 4
become immediately effective. This includes all of Part VI, including the new
effluent standards of Rule 606. Holders of outstanding operating permits may be
subjeot to enforcement actions based on Rula 606 as provided hy Rule 410 gven if
their discharges conform with their old permit conditions.

Rule 704 provides the requirement of old Rule 502 of an abandonment permit
continues to apply to operaters who have opened mines prior to the effective
date, This will continue indefinitely until the aperator is issued for tha
facility a state of NPDES permit which contains an abandonment plan. 8Such a
permit may be issued under the procedures of Rule [*96] 702 and 703.

This Opinion, together with the Baard Qrdex of December 13, 1979, constitute
the Broposed Opinion and Order of the Beard in this procesding.
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LEXSEE 1583 Ill. ENV LEXIS 72
IN THE MATYPER OF: PROPQSED AMENDMENTS TO TITLE 35, SUBTITLE

D: MINE RELATED WATER POLLUTION, CHAPTER I, PARTS 405 and ;//

406 Zﬂéh
pﬁ?y

No. nsa-s {Docket A) -

 Illinois Pollut;on Cuntral Board Yc"
1983 Ill, BNV LEXIS 72 P
, December 15, 1983

OPINIONBY: [%1]
BANDERSON

QPINION; PROPOSED RULE. FIRST NOTICE

PROPOSED OPINION OF THE BOARD (by D. Andexson):

- On Februavy 7, 1983 the Illincis Environmental Protection Agency (Agency) and
the Illincis Coal Assocciation (XCA) propased that the Board amend 35 Ill., Adm.
Code 405 and 406 to add an effluent standard for manganese and to set a
permanent rule specifying the application of water guality standards to coal
mine dipcharges, Amended proposals wera filed on May 27 and August 26, 1983.
The proposal was the result of a joint industry/government group called the
Mine=-Related Pollution Task Force (MRF)-

Oon May 5, 1983 the Board designated this proposal as Docket A of R§3-6,
Docket B was utilized to extend the expiration date cof Section 406.201 beyond
July 1, 1983 (¥Fipal Order, Adopted Rule, Qatober 6, 1983 7 Ill. Reg. 14315,
October 28, 1983). .

Public hearlngs wera held on May 12, 1983 at Springfield, and on May 27, 1283
at Tna. 8Since the pages are not numbered sequentially, Raman numerals will he
used to indicate the veolume, Thus, (II 17) will refer to page 17 -of the gecond
day of hearings,

On Tuly 5, 1983 the Department of Energy and Natural Resources nohified the
Board that a negative declaration [%2] had been made, On August 26, 1983 the
Hearing Officer closed the record except for final comments {Saction 102.163),
No comments were recelved durxing thig period.

Summary of the Proposal

' The propoaal will be discussed in detail in the order of sections affected.
The follewing is & summary in a more informative order.

The proposal adds an effluent standard of 2,0 mg/l manganese, with a modified
pH standard where necessary for mangansss treatmeant (Seoctlon 406.106).

The proposal repeals the temporary exemption from the water guality standards
contained In sSegtion 406.201. This is replaced with a permanent procedure.
Mine dizcharges will have permit conditions based on the permanent procedura for
total dissolved solids (TDS), chloxlde and sulfate if:

1. There is no impact on public water supplies;
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2. The applicant utilizes “good mining practices" tb reduce TDS production;

and,
3, The discharge ls less than 1,000 mg/l chloride and 3,500 wg/l sulfate.

If the discharge excseds the numerical levels, the permittes will nesd to prave
no adverse effect to the reqeiving stream (Section 406.203). '

Finally, the propesal extends the TDS water quality provisiong to abandoned
mine [*3] impoundments and discharges (Sections 409.109 and 409.110).

bDiscussion of Proposed Avendments

Section 405,109 Abandonment Plan |
Paxagraphs (b)(3) and (b)(4) have been added, and the old paragraphs with

these numbers moved down, These paragraphs specifically address the impact of

the aspeaial TPS provision of Sectlon 406,203 an discharges f£rom abandoned mines
This polnt first arose

in a case declded during the process of adoption of new Chaptexr 4 (IEPA v.
Material Sezvica Corp., and Freeman United Coal Mining Co., PCB 75—453, 37 PCB
275, February 7, 1980} (I-42).

Strip mines fredquently leave a flnal out which £fills with water after
abandonment; slurry ponds and cother impoundments may also be left (I-40). Some
of these gpay have & surfadas water discharge. Parxagraph (b)(3) addresses the
digcharge, while paragraph (b)(&) addregses the waters in the lake or

impoundment,

Discharges from abandoned impoundments will have to meet the effluent
standavds of Saection 406,106. If thexe was no TDS water quality condition
imposed under speaial procedures during active mining, the discharge will have
to avold water quality viclations., [*4] 1If there was such a TDS water guality
condition, the waters of the impoundment will have to meet the effluent -
gtandards and make a part ‘of the showing reguired under the TDS water quality
Section 406.203({c)(1) and (c)(2) (I-38, II-10, 14, 18),

Paragraph (b)(4) applies ta the waters in the impoundments, wh;ch may nokt be
required to meet water quality standards during active mining, as for example,
treatment lagoons and sektling basins. Impoundments which will not meet such
standards on abandonment will be required to mest the effluent standards after
abandonment, and ‘to make part of the showing under the TDS watar quality Section
406,203 () (1) and (o)(2) (II-21).

Section 406.109(h)(4) applies the mffluent standards as though they were
water gquality standards (I-38, II-11, 14, 18). This will be sufficient to
_epsure that any discharge will at least meet the effluent standards.

The sgcond and thirxd proposals limited the TDS procedure to impoundments
which digd not meet the water quality standards du:ing active minmng. The Board
‘has deleted this requirement, since the water quality problems in a final cut
‘lake may not appear until after abandonment (I-40)..

The Board has added paragraph [¥5] (2) to the proposali this requires
conditions in abandonment plang to assuge cohtinuad applmcat;on af the Thg water

qualmty procedure (I-37).

Section 405.110 Cessation, Suspension eor Abandonment

Paragraph (e)(2) has been added to specifically require a showing that
Sections 405.108(bh)(3) and (b)(4) have been met before a certificate of
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abandonment is iessued. The permittee will have to show that those sestions will
be met to get approval of the abandonment plan, and also show that they were in
fact met before the certifiicate of abandonment is issued (I-37, II-10, 15)

Section 406.104 Dilution

This section was taken from Section 304.102, which it tracks almost verbatim.
Paragraph (@) has been amended to make it ¢learer that the dilution xule rxefexs

‘only to the effluent standawds. This may have been lost when ‘the language was

moved from Part 304 to Part 406, which deals with both efflnent and water
quality standards, Section 302,102 allows dilution in a mixing zone hefoze
application of the water guality standards. .

The Board does not donstrue Section 406,104 as in any way limiting dilutian
after tregtment in orxder ta avoid, violation of water guality standards, Thia
dilution f*%6)] may take place prior to discharge to waters of the State, so long
as it doeg not interfere with contaminant removal efficienay (T-62, 67). If
effluent donceptrations are measured beyond the dilut;on point, concentratlians
would have to be corrected.

Section 405.105 has been renumbered to 406.202: the water ¢quality rule and
aspecial TDS procedure will he placed together in a separate Subpart,

Section 406,106 Effluent Standards

An effluent standard of 2.0 mg/l manganese has been added to the tabla.
‘Manganesaiis fraquently regulated as an effluent parameter, and its omigsion
from the Tevised mine waste rulea may have beep an aversight caused by the
ambiguity!as to whether the effluent standards table of old Chapter 4
supplemanted or superseded the effluent standards of old Chapter 3 (I-35). fThe.
Roard regplates matiganesa in effluents other than mine waste at 1.0 mg/l
{Section 804.124). Federal vegulations impose a limitation of 2.0 mg/l on
mining activities, including, for example, the acid mine drainage category (40
CFR 434.32(a)), ‘

Treatment far manganese is similar to iron, involving addition of alkali to
cause pre ipitation, followed by snfficient detention to allow settling. [*7]
Unlike ir n, manganese may be too soluble at pH 9 to precipitate sufficlently ko

" oeek the 2,0 mg/l standard. Effluents will be allowed to go to pH 10 if
necessary to meet the mangansse standard (I-36). (For related discussion, see

Section 304.125; R76-21, Opinion of September 24, 1981, 43 PCB 367, 6 Ill. Rag,
563),

The Board regulates manganese as & water gquality standard at 1.0 mg /1
{Section 302.,208), The atandard was haged on fish toxiecity (R71-14, 3 PCB 758,
4 PCB 3, Mayxch 7, 1972). In her study of several streams impacted by mine
d;scharges, which is discussed below, Dr. Allison Brigham found that manganese
was found te account far the greatest amount of wvariance of ppacias diversity
and richness of several variables studied (TI-31).

The manganesa effluent standard will not apply o mina daScharges which are
associated with areas whare no mining activities have taken place since May 13,
1976. This date is taken f£rom Federal regulations requlating mahganess
discharges from coal mindng (I-36, $4; II~10, 12).

Section 406,202 Viclation of Water Quality Standards

This Section has bean moved from Section 406,105, Subpart A of Part 406 will
deal only with efflnent rules, (*8] while Subpart B will deal with water
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cuality rules. The TDS procedura of the next Section will thus appear next to
the Section which it modifies. : '

Section 406.203 Water Quality-based 7TDS Permit Conditions

T0S includes all material dissolved in water, 33 opposad to total suspended
solids. In Illinols eeal mine discharges TDS consists mostly of chloride and
sulfate (I-49). Underground mines often have high chloride levels from salina
water encountered in mining. BSurface mines often produce sulfuric acid from the
action of air and water on sulfur minerxals exposed in mining., Neutralization of
the acid produces sulfate salts, and fuxther increases the TDS because of the
dissolved solids in the alkali which must be added.

The problems with treating for TDS have heen adequately addressed in prior
Board Opinions, The Board repealed the TDS effluent standard in R76-21, supra,
finding that the only treatment technologies involved large amounts of energy
censumption, and produced concentrated brines which still required ultimate
dispesal. Regulation of TDS discharges was left to enforcement of wakter gquality
standards of Section-302.208; T ‘

Chloride 500 mg/l

Sulfate : 500 mg/l

DS ! 1000 mg/l
[*9]

In R76-20, 77-10, the Board recognized that coal mines faced a special
problem with TPS in that they produced high TPS discharges, but were often
forced to locate upland, away from major rivers with dilution adequate to aveid
violation of water quality standardg. In response, the Board adepted the

 temporary eéxception procedure now found at Section 406.201 (Opinjon and order of

July 24, 1980, 39 PCB 196, 260).

The pgrmanent TDS rule follows the temporary exemption in some respects: the
applicant is reguired to demonsirate that he is utillzing “good mining
practices", and that theze will be ng impagt on public water supplies (I-30).
However, under the perhmafieit fule, the permittee, rathe' fhan thd Adency, will
be required t0 demonstrate no impact on the receiving stream.

The TDS procedura creates a presumption of no adverse impact an the stream if
discharge levels are less than 3500 mg/l sulfate and 1000 mg/l chloride (T-30}.
If levsls are higher, the parmittee will hava to prove no .adverse.impact. This
will invplve astual gtream atudies™ta” be dore by the permittee, invelving a
demonstration of the effect of the existing or proposzed discharge levels on the
stream, not a showing [*10] of compliance with water guality standarxds (I-31,
46;61); h ! C .

If . 4ha@ 1000 and 3500 mg/l numbers are met, it is assumed that there is ng
adverse impact on the recdiVing stream. This is a presumption which could be
rebutted by othEx weidence introduced into the record In the permit proceeding
before tha Agenoy. . :

If the water guality-based TDS condition is granted, the discharge will not
be subject to the water quality standards for sulfate, chloride and total
dissolved solids. The permit will contain conditions requiring monitorxing for'
these paramaeters and limiting discharge concentwations (I-47, TI-17).

The proposal would have allowed exemption from the water guality standards
for iron and manganess, as wall as the TDS related contaminants. ~fhe Board has
dropped this from the proposal. The lagical relationship betwesen the
presumptive sulfate and chloride levels and the iron and manganese levels is
tenuous at best. Furthermora, there exists a simple, relatively inexpenaive way
ta treat for iron and manganese. As poted above, manganess concentration was
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found to be adversely affecting stream conditions in sites affected by mine
discharges., .These discharges will have to avoid causing [¥1l] water quality
viglationg:
General Use
Rffluent Std, Waber Quality Stds.

 Iron 3.5 mg/l 1.0 mg/lk
Manganess 2.0 mg/l 1.0 mg/1

' The presumptive levels refer to concentration of sulfate and chlorxide, with
no TP level spscified, As a matter of ezperience, TD3 is mostly these two iens
{1-49). Sulfate and chloride concentrations generally carrelate better with
enviranmental impacts than TDS (I-33; Ex. B, p. 28, II-32), Monitoring of DS
will continue to provide a chack for the possible presence of lazge
concentrationg of some other material (I-47, II-17).

Bxhibih E is a study entitled "Acute Toxicity of Chlarides, Sulfates, and
Total Disgsolved Solids to Some Fishes in Illineis" by Paula Reed and Ralph Evans
of the State Water Survey. fThey studied affects of TDS and constitnents an
channel egtfish fingerlings, large mouth bass fingerlings and blus gill
fingexlings. They found the following 96-hour median tolerance limits (I-33,

Bx. B, p. '29) - _

Sulfate ' 11,000 to 13,000 mg/l
Chlaride . 8,000 to 8,500 mg/L
TDS (sulfats) _ 14,000 o 17,500 mg/l

™8 (chloride) - © 13,000 to 15,000 mg/l

The presumptive values for sulfate are set at about one-third of the 96-hour
[*¥12] median telerance limit; those for chloride at about ona-eighith (I-33).
This is less stringent than the general practice of setting water quality
standards at one-tenth the median tolerance limit {section 302,210); howavar,
this departure is justified for thess contaminants, which are highly soluble,
not toxic in the usual sanse and not expedhed to accéumulate ox have any cohropnle

effact.

The presumptive levels are alse well below the levels conaidered safe for
livestock watering (I- 34)

If the discharge is above the presumptive levels, the operator could elect to
treat the effluent, or to obtain a source of fresh water to dilute it to below
the presumptive levels (I-61, &7). However, the thrxust of the proposal is te
allow permittees to adopt operating practices designed to reduce TDS production, {

_rather than to require end-of~plpe treatment,

The Adency is to apprové the water guality-based TDS condition anly if the
permitteq proves that it i¢ ntilizing "good wmining practices" designed to
minimize TDS production. The Agency may promulgate a code of good cperating
practices, in which case compliance with the code would be prima faole proof of
use of dood mining practices. A "final® (*13] draft of the cade has been
filed as Exhibit H. The Board has proposed Sectiong 406,204 through 406.208 as
a definitilon of "good mining practices"., fThese are taken from Exhiblt H.

. Heghion 406.204 defines "good mining practices.” The Agenay is to consider
whether the operator is utilizing the following practices: -
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1. Practices which may stop or minimize watexr from coming into contact with
digturhed arsas.

2. Retention and control within the site of watefa exposed to disturbhed
materials.

3. Control and treatment of waters discharged from the site,
4. Unconventional practices,

These practices are each further defined in Sections 406.205 through 406.208,

These Sections are not intended to reguire that each of these practices be
carried out at each site; indeed, some of the practices would exclude the use of
othera. What the Board intends is that the Agency veview sach of these )
practices to determine if the operator is doing all that is economically
reasonable at tha aite to prevent the production of TDS discharges or to
minimize their impact, ‘ ’

The proposal is in practice a modification te the Illincis NPDES program,
since all mines with point source surface discharges [*14] are presently
reguired to have NPDES permits. Section 302(h) of the Clean Water Act allaws
the State to estahlish procedures whereby dischargers can avoid application of
water guelity standards where the discharger demonstrates at a public hearing
that "there is no rmasonable relationship between the economie and gocial ocosts
and benefits to ba obtained." The procedures of Sectian 406.203 will arise in
the coptaxzt of NPDES permit modification, Hearings required by the Clean Watpr
Act will be pravided pursuant to Section 406.203(a). '

‘Based on the recoxd before it, the Board has determined that, for coal mine
dischayvges teken as a class, which have levels of chloride and sulfate less than
the presumptive levels, which are naot upstream of public water supplies and
vhich are engaged in good mining practices, the cost of treatment outwaighs the
value of any, improvement in stream guality by many orders of magnitude.
Furtherpmore, the societal costs asscolated with the effective prohibitien of
mining in much of Illinais would be enormous (R 50, 64). The proposed
progedures allow the Agency to c¢onfirm this conclusion in partieular cases, with
an opportunity for a public hearing. In the [%15] case of discharges which
exceed the presumptive lewvel, the Agency will make a case-by-case determination
pursuant to permit application including actual stream studles conducted by the
applicant (Proposed Section 406.203(¢)(4).

Tn June, 19683 there were 45 active c¢nal mines in Illinois, 19 surfade and 26
underground. Of these, 31 are operating under the current exemption of Secktion
406,201, 14 surface and 17 underground (Agency comment of August 3, 1983 in REB3~
68). The remaining 14 are assumed to he able to meet the current water quality
standards and are not impacted at all by the parmanent TDS progedura.

The 31 mines operating under the temporary exemption should be able to easily
demonstrate that they are using good mining practices and that they are not
adversely impacting publie water supplies, since these requirements are not
altered, The mines with less than 1000 mg/)l chloride and 3500 mg/l sulfate will
qualify under the permanent procedure automatically. The main difference will
be the mines which are above the presumptive levels. They will be reguired to
demonstrate ne adverse impact on the receiving stream. This could cost quite a
lot of money. If they are unable [*16] +o make the showing, expensive
treatment may be required fox continued operation. '

As ngted, the 31 potentially affected mines include 14 surface and 17
underground mines. Sulfate should be the limiting factor for surface, chloride
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for underground mines., It appears that at the time Exhibit C was prepared, no
surface mines exceeded the 3500 mg/l sulfata level, but that four undexground
mines exceeded the 1000 mg/lL chloride level (II-52). Thus a maximum of fouxr
underground mines are expected to have to make stream studies, These are likely
to cost 1n excess of § 10,000 each. ' ' :

The cost of complying with the Part 302 water guality standards through
application of end-of-pipe treatment technology was discussed at 39 PCH 251,
Updating these costs to the fourth quarter of 1982 infers construction costs of
S 195 million and annual operating casts of § 52.8 million (TI-56). Rowever,
the number of mines in the Stats has decrazased, possibly reducing the aggregate

estimates, Any costs associated with compliance with ths exemption procedure
must be judged as savings with respeet to the coat of current regulations.

Costs of various good mininglpractiaes are estimated Ln Bxhibit ¢, although
[¥17] it im difficult ta summarize these concisely. These costs are less than
the cost of trsatment By orders of magnitude. The initial costs have already

been met under the temporary rule, although thexe may be continuing casts

aasociated with some practices.

The proposal creates a special TDS water gquality rule for a category af
dischargers., The Boazd has propesed to treat these dischargers differently for
geveral reasons unique to this industry group. Section 28 of the Act allows the
Roard ‘to make "different provisions as required by circumstances for different
contaminant sources and for different geographical areas,

At the outset, the Board notes that coal mines represent an easlly defined
category of diachargers. It is the anly industry group with high TDS discharges
which has made itself known to the Board by filing a genexal proposal. The
Board would consider granting special rules by industry category to any group
ghould that group propose rules ko it (Section 28 of the Act and 35 Ill, Adm.
Coda 102.120). . .

Havipg defined a acategoxry of TDS dischaxgers, it is possible ta be more
specific as to the identity of the TDS constituents: it is elther primarily
chloride or sulfate, [*18] and not often both. This allows the use of
chioride and sulfate toxicity data, which is better defined than for TRS in
general. :

Sinee there is no economically reasonable treatment available fox TDS
discharges, compliance with the water guality standards depends on procesas
changes and location ¢lose te large rivers with adequate dilution. Existing
fagilities have the variance and site-specific rulemaking procedures tq ease any
difficulties. However, it has proven possible to propose a general redulation
for mines, both new and skisting.

The most unique feature of c¢oal mines Is their relative inabillty to locate
close ko major rivers; instead, they must locate where coal deposits ars
located, Thus cholce of location is largely eliminated fox this category of
dischargers., ,

Restricting consideration to a single industry group allows the Board to
adopt meaningful regulations taking account of the processes which produce the
Pps., It would not be feasible to address such a problem for industry in

general,
Conclusion

Tn a ceparate Order the Board propeses to adopt the amendments o 35 Ill.
Adm. Code 405 and 406 discussed above. The record will remain open for comment
for a period [*15] of 45 days after publication in the Illinols Register.

This Proposed Opinion supports the Board's Proposed Oxder of this date.
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Students from Northeast Elament:
‘thelr lunch at the school, Tha.U.S. Lebartment of Agricul-

e
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FRED HLBEARD

Mats Hubsr!ﬁommerclul-Naws

Magnet Echool sat

ture reguires that school meals meet recemmended dally’

nutrition requirements,
Zoning
opposed

in Elwood

Township

By April Evans
Staff Writer

RIDGE FARM — Elwood
Tuwnsé];? volers made it clear
Wednesday night that they
dnntwantzomgg

By a vote of 307-11, township
officials were told that the
Ridge Farm, Vermilion Grove

‘\ and Olivet arzas do not want to .

; be considered for zoning.

o had developed, Township

“*Trustee Roger Klink said, from .

2 group concerned about how a
Eroposed mine pear Yermilion.

rove. would affect the Little 17

" Vermilion River.

But Rose EINE, tepresenting
a group opposing the proposed
ming, said het group. oOpposes
zomng,

Noone hasevergaid thatour '
%oup jafor Jomnf” Ellis szid. /T

1 vote by hand vpte against

Zoning, I am not ashamed of
vﬂaat helieve”
6 Rick Knight, 2 county boan.
faember from Indianola and
“ihing opponsnt, sald “zoning
causes landowners to lose co-
trod of property, and that proper-
£, CAR Of ty be used for certain

WSES-

"How many people would
hand over their checkbook with
signed checks to sofneone yuu
didn’t know?” Knight said.*Zo
Ing dees the same thmg to }rour
property rights forever”

He said hie has spent the Tast
four vears collecting data on
ZOMing.

He sald that if zoning is
enacted, Ridge Farm would be
urder direct contru] of 3 zotting
board and taxes would increase,
Healsosuid that zoningdoesnot

Please 5ee ZONmePdge 24

In the cmty

© Areas in Varmllls:m‘ o
Cuuniy that have zm’l k
" ing regulations -’ R

R 75 FF o WS !

An gffort to institite zoning

PAGE 82
Menu uffermgsman average
week could inciude submarine
sandwmh&:,jpuzasandchxcken
tenders — all student favorites
and one “Sunday dinnertype
meal” on Wednesdays, Demos

B ﬁ““ o, AT Ty a:e
g .‘.; j:‘_ I l;.j A

ioday's students, even thoss

in dementary sch are
demanding better tas... and
more nutritiousschool lunches,
Brenda Demes, the Danvifle
Distriet 118 food serviee dh'ec-

. S

%MHT

Preparmg for Gas an | Steam S

Laurv G

Neorman Skinner works atop 8 ¢ ‘fcaid seiting new rafters on g round harn &t hig farr neat Parr
built in 1818, was moved to the farm from AlVIn last yizat and is ona of many histotical farm iar
play during this weskend's Gas and Steamn Show, located three miles west of Perrysville on In

Gore to address natlon to

The Assaciated Press

LOS ANGELES — Democ-
ratic presidential nominee Al
Gore, a political understudy no
fiore, is urging Amencans to
reject Republicans who woul
take them “back to the past,
and promising to deliver pros-
perity, progress and positive
change if he wins the White
House,

“We're the new guard” the -

vice president said in a preview
of the nationally t ewsed
addrésd he delivers tonight at
the Democratic National Con-

vention, That sgcceptance
speethisavital step in his ouest

Assogistad Prass
Vme Prasident Al Gore surplises hig daugmer Karenna Gors
Schiff. after she snnda Warknmmedng . —x o
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As the system pushes further
east, rain was predicted over east-
orn New York and Pennsylvania,
down to West Virginia and Ken-
tlicky, and across into Missour,
Kansas, and northem Oklahoma.

Showers alao were expected
over the Nartheast and Atlantle
soaboard, Maine, New Hampshirs,
Vermont and Massachusetis were
forecast to bear the brunt of the

2174778243 .

. amceswithe  ressional candi
. advisers g
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Wlinois numbers (Wednesdm)
Pick Three-Midday: 339
Pick Thee-Evenine 800
Pick Four Midday: $-7-055
Plck FourEvening: 7-2-4-5
Little Lotto: 18-24-25-26-28
Lotte1-3-4-20-36-48
LottoJackpot $3 million
Big Game: $21 million
X
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2 {217) 446.-1000

/No. 125, 136th year
Ve Commercial News (USES 048680} s
piiblisired duily by Uthe Commarcia)-News,
17 plorth St. telephone (217) 4465000,
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B183%
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dozen upcoming campaign p‘feap
dicates,

i ele still plans to cam-

ay for Sen. Mike DeWine,

& RACihlo, one of vhe four senators who
supported MeCaln's GOP presidens

tiat catapaign.
These who have talked to McCain
or higwife, Cindy, said he was upbeat.
"He has talked to lote of doctors,
he hasa very good sense of where he
atands — or at least he thinks he
dues,” said Sen, Johy Kerry: D-Mass,

_who talked to Mrs, Mcolain on

Wednesduay, Kerry -appeared on
CNNY Larry King Live.

“Tean agsure you he's in wonderful
spirits. Beyond that, I can’t tell you

_FRED

HUBBARD '
the Lirne he spent under the Yetnam

sun,” Bayless said W rever the
was, lf wasove, .Jeatsome
clude angibing inthe future’

After the December 1593
melanoma surgery, the recotds sald,
MeCain ragularly has had suspicious
skin lesions or moles removed —
often bagal ceél carcinoma, thg? Ie'asg
aggme.sivean most cotmon type o
sk cancet. . -

The American Cancer Society
estimates 47,700 Americans will be
diapnosed with melanoma this year,
and 7700 will die,

The more sunhurns, patticulatly
early in life, the higher sour risk.

eXposure ! v
.ﬁirie.inthsggst«Ent hesfryingtopre
1 -

anything” said Deb Gullett, a former  Fairskioned people, consequently,
MeCain staffer and longtime friend  are at highest risk. Also at high ris
The news of McCain's cancer  are people with more than 20 moles
came on the third day of the Demoe-  scattered around thedr body.
—  berwho voted Wednesday night)”
o n ' “ g Township Trustee Roger Rlink &
zobing agvocate and moderator of
Continued from Page 14 the mesting, said those supporting
goning were intimidated,

reatrict such enterprises as hog
farms and landfills from coming itte
towm. ,

Noone spoke on behalf of zosing.

A petition for a special meeting o
consider zoning was signed by the
required 15 residents, and a meating
was copdiicted Aug, 9, with 32 pre-
sent

Tt looked like they might pass
zoning {on Aung. 9)" Knight said.
“That was 2 reason why I pushed to
axtend the meeting to (Wednesday
night)”

Seventeen residents that night
voted to continue the meeting; 15
voted against it. ,

“There were 2 whale buoch of us
who wanted more knowledge hefore
wa woted” Township Supervisor Jag-
ice Truelove said. “This week has
given us Hime to get that We peeded
this weelz, You can see the difference
between 32 voters and 382 (the num-

“There was no purposé to he
gerved in becoming 2 target” gaid
Klink, who petitioned for the special
eeting,

. “The attetnpt to pet zoning
installed is to protect local communi-

ties, their citizens and environment,

People fesl that they are going to
have their rights taken away, rather
than strengthened, in my opinion.” he
54

1

“I am not disheartened by the
vote. The purest forin of govern-
ment is the grassroots movement
and that is what this is, The mest-
ing served as an education mediim
and a8 a basis fo start further dis-
clssion” :

Truelove said there are about
1,100 registered in the township. It
appeared more than 400 people
atiended Wednesday night's meet-
ing, but orily 382 were eligible to vote,
Truejove gapd,

Lunch

Continued from Page 14

for z soda. :

A guick ook in 2 lunch sack today
might revedl cheese and crackers,
gﬁﬁps and salsa or fresh raw vepeta-

% .

I;ZﬂlbyRi Te, the director of envi-
ronmental tglgalth at thie Vermition
County Health Department, howey-

e, warns that there are sume things -

parents should avoid while packing
unch — 1nille, egegs and non-
processed meats, such as fried chick.
en and tuna salad These foods spoil
oo quickly and can cause a child o
get sick

Bologne, ham and most cheases
are processed ant have a longer life
exmeciancy Rivoles said.

beginning and end of the school year,
eveti these precattions might not be
enough. -

“On hot days, it would be better to
gsend peatut butter and Jelly if votr
kids will eat it,” Riggle said “Overall,
thowgh, itis sater for most kidsto buy
school lunches." The Seripps Howard
P}’eews Service contributed to this arti-
cle.

Powearball
ednesday)
B-16-27-44-47
Ball: 14
Jagkpot: $10 million

s
Corrections
“The Cowmmercial-INows will corvect

eryors peoprying i ils news share. I

PAGE 83
Avenue.
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meeting following, senior citl
" m Danville Reaot Team 1
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farmer
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— 1

open
COVINGTON, Ind.: F
" . RIDGE FARM: Rende
— 3 p.m.: Cratts, flea ma.
e 4230-7:30 pam,: Lions ©
— &9 p.m.: Cruige infear
«~ 710 p.m.; Class Reunic
— & pun.: Awards presen
Submit ltems for the cal
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